BLOWN AWAY: Hurricane Katrina
and the Collapse of the Procedural Model of Anti-Poverty Law

by David A. Super”

Disasters accelerate and accentuate otherwise glacial processed in the
law. Society’s response to sudden poverty after a disaster provides invalu-
able insights into its treatment of the chronically poor.

Neither European-style social guarantees nor the full elimination of
public anti-poverty programs are politically realistic options. The com-
promise that has held sway for the past several decades is inspired by
Goldberg v. Kelly’s procedural holdings. It seeks to enhance deliberation
in both making and executing anti-poverty policy, assuming that widely-
shared benevolent norms will advance the cause of the poor. It tolerates
extreme poverty on the assumption that public or private agencies will
intervene to accommodate vital unmet needs.

Hurricane Katrina demonstrated this procedural model’s bankruptcy.
New Orleans officials lacked the empathy and preparation to help evacu-
ate the city’s 100,000 residents without the means to do so themselves.
Diffusion of responsibility among various levels of government and chari-
ties, the lack of a clear consensus on substantive goals, and the procedural
model’s emphasis on time-consuming deliberations squandered the oppor-
tunity that post-Katrina public sympathy presented to make lasting
changes in anti-poverty policy or even to restore the devastated low-
income communities. These failures stranded tens of thousands of evacu-
ees in deplorable conditions in strange cities, in FEMA trailer parks, or in
their shattered former communities.

An alternative basis for a moderate consensus is available based on
Goldberg’s expansion of property rights. A regime based on substantive
rights, even modest and conditional ones, would more explicitly recognize
low-income communities’ interests and respond to tragedies such as
Katrina.
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I. Introduction

Few could ask for a more passionate call for justice than President Bush’s
speech from Jackson Square after Hurricane Katrina: “Poverty has roots in a
history of racial discrimination, which cut off generations from the opportunity of
America,” he said. “We have a duty to confront this poverty with bold action . . .
let us rise above the legacy of inequality.”® Later that month, the President
joined many others in calling Katrina a wake-up call for the country on poverty:
“what a lot of Americans saw was a—some poverty that they had never imagined
before. ... Poverty is ... an important issue, ... and it needs to be addressed in a
significant way.”™ Business Week declared that “[i]f U.S. political leaders
continue to concentrate on shoring up the finances of the country's wealthiest
citizens and shredding the poor’s safety net, the poverty rate will spiral higher.”
Secretary of State Condoleezza Rice insisted “that race and poverty are a huge
problem in the United States, and we've got to deal with that.”* Republican
activists encouraged the President to “confront the issue of poverty ‘with bold
action’ ... to lead the party back to greatness” it had under Lincoln.> As if on
cue, the Census Bureau reported the fourth consecutive increase in poverty the
day after Katrina hit the Gulf Coast.® The nation seemed poised for action.

It was not to be. Not only did the country not take any new initiatives to ad-
dress poverty generally, it largely re-abandoned the same disaster victims that
had suffered so grievously from FEMA’s slow response. They were scattered to
unfamiliar cities, warehoused in isolated trailer camps, and often prevented from
returning to their communities. Broadly bipartisan bills offering sweeping relief
to disaster victims died without floor action,” and a few months later President
Bush signed legislation pairing tepid disaster relief with sweeping cuts in
Medicaid and new conditions on cash assistance likely to cause states largely to
eliminate their programs.® Although much of the news media showed impressive
staying power, eventually other events and controversies pushed Katrina’s sur-
vivors from the headlines. Coverage of Katrina’s second anniversary almost

141 WEEKLY Comp. PREes. Doc. 1407 (Sept. 15, 2005).

?|d., at 1463 (Sept. 26, 2005).

3Christopher Farrell, Poverty: The Crisis Katrina Revealed, BusINESs WEEK, Sept. 27, 2005.

“Rice: Disaster Shows ‘Ugly Way’ Race, Poverty Collide, CNN, Sept. 13, 2005.

5Sophia A. Nelson, I'm Hoping Bush Can Finish What Lincoln Started, WasH. PosT, Oct. 23, 2005,
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unanimously painted a picture of governmental failure and continued hardship.

Cynics may questions the sincerity of some of those that flocked to the anti-
poverty banner. That explanation, however, is plainly insufficient: the public’s
outpouring of concern was so broad and intense that even insincere politicians
would seem likely to be swept along. The absence of any meaningful assault on
poverty in the wake of Katrina suggests a more fundamental problem.

Significant policy change requires at least two things: public sympathy and a
coherent, plausible proposal.” For most of the last quarter-century, beginning
with President Reagan’s deep cuts in programs for low-income people, the anti-
poverty movement has focused on its weaknesses in the former realm.’® Hurri-
cane Katrina’s aftermath suggests that the basic structure of anti-poverty law has
become so ossified that most proposals to modify it lack either plausibility or sig-
nificance. Specifically, the proceduralist model, which depends on elites’ antici-
pating the needs of low-income people and dispensing discretionary relief to
meet those needs, is no longer capable, if it ever was, of protecting low-income
people.

This article explores the structure of U.S. anti-poverty law through the lens of
disaster preparedness, relief, and recovery. It finds that Hurricane Katrina ex-
posed chronic, severe deficiencies in the proceduralist model, which has domi-
nated anti-poverty law since the early 1970s. This model resembles the “reason-
able accommodation” model of disability law and has many of the same short-
comings. In essence, we have made a series of extremely parsimonious choices
and relied on exercises of extraordinary discretion to relieve the effects of those
choices when necessary. We have valorized processes for discussing low-
income people’s needs over the actual delivery of relief. In the process, we have
grossly overestimated the practical capabilities of decision-makers, from low-
level bureaucrats to the electorate itself.

Part 11 sketches the two models of anti-poverty law with plausible claims of
viability in this country. Each of these models relies on different facets of the
Court’s landmark decision in Goldberg v. Kelly."* This Part also shows why
extreme approaches to poverty propounded from the Left and Right are not
sustainable and hence should not figure prominently in deliberations about the
merits of the two mainstream models. It then demonstrates that disaster relief is
properly understood as an acute form of poverty law, making lessons readily
transferable from one to the other.

Part 111 tests the proceduralist approach to poverty relief against the demands
disasters pose and specifically the needs of low-income people in Katrina’s path.

%See JoHN W. KINGDON, AGENDAS FOR CHANGE 187 (2d ed. 1995) (arguing that political change oc-
curs only at the confluence of three streams of inputs, one of which is public attention).

05ee David A. Super, The New Moralizers: Transforming the Conservative Legal Agenda, 104
CoLum. L. Rev. 2032, 2040 (2004)(arguing that public sentiment in fact has been far more evenly
balanced than is commonly understood)[hereinafter “Super, New Moralizers™].

11397 U.S. 254 (1970).



It finds that model too dependent on elites’ empathy of the position of low-
income people to function effectively in a society in which the gap between rich
and poor is rapidly widening. This part also finds the proceduralist model too
rigid and cumbersome to meet many dire needs that low-income people have,
particularly under the time pressure of a disaster. Specifically, the failure of
apparently well-intentioned, and politically motivated, city officials to empathize
with those too impoverished to afford transportation stranded tens of thousands
of people in Katrina’s path, with tragic consequences. Continued insensitivity is
leaving hundreds of thousands of evacuees trapped in dire circumstances.

The proceduralist model offers little remedy to the law’s failure to take
seriously the social value of low-income communities Katrina destroyed. This is
allowing economic and political elites to eliminate permanently many vital low-
income communities and scatter Katrina’s survivors far from their families and
support systems.

Hurricane Katrina’s aftermath also exposes the problems with the procedural-
ist model’s preference for decentralization. The states hardest hit by the disaster,
particularly Louisiana, lack the means to relieve suffering on this scale. Less ob-
viously, the states that welcomed Katrina evacuees are increasingly being bur-
dened with costs that are not their fault and that are disproportionately burdening
them for having acted nobly; neighbors of states experiencing future disasters
surely will take note. And our country’s continued preference for having private
charities provide disaster relief diverted donations from charities serving other
vulnerable people, in effect making them, rather than the taxpayers, bear much of
the burden of relief.

Finally, the proceduralist model is utterly unable to convert these horrific
experiences into meaningful knowledge that will help vulnerable people in the
future. Disasters produce strong but fleeting bursts of egalitarianism that could
be marshaled to make permanent policy changes; the lack of a coherent reform
agenda squandered this opportunity in Katrina’s wake.

Part 1V explores the potential of the alternative, substantive model of anti-
poverty law. It argues that a more pro-active approach to fighting poverty would
strengthen low-income communities during crises and normal times alike. It sug-
gests that maintaining a large segment of the population in the dire poverty that
existed on the Gulf Coast prior to Katrina made timely evacuation a virtual
impossibility. And it illustrates the substantive model’s potential by describing
the claims Katrina survivors could assert under a more inclusive version of pro-
perty rights that values and sought to promote community ties.

1. Models of Anti-Poverty Law

Discussions of anti-poverty policy and law rarely advert explicitly to formal
analytical frameworks. Indeed, much of the debate purports to be empirical. Ap-
peals for society to do more typically emphasize the hardship being suffered or
the long-term consequences of failing to act. Critiques of anti-poverty interven-
tions minimize low-income people’s hardships, insist that low-income people al-
ready have the means of improving their positions, and decry the costs of govern-
mental programs. Yet although scrutiny of these empirical claims can be avail-



ing, the little-acknowledged normative competition about how our society should
respond to poverty will prove pivotal to most important decisions: we need a
basis on which to reconcile the real (if sometimes mischaracterized) hardships
low-income people face with the real (if sometimes obscured or exaggerated)
costs of interventions. This Part discerns the most important models of anti-
poverty law in this country today, including both those designed by one side or
the other almost exclusively from its preferred norms and possible consensus or
compromise models integrating the most politically salient norms of each side.
One test of the value of a model is its ability to respond to new public sentiments,
such as those arising in favor of low-income people after Hurricane Katrina.

Section A examines the combination of public choice dynamics and public in-
terest calculations that combine to shape anti-poverty policy. These delicate un-
derpinnings for anti-poverty policy make a viable, sustainable model of anti-
poverty policy all the more important: low-income people cannot exercise the
same kind of on-going political pressure that protects other groups’ interests and
must instead rely upon law to memorialize society’s benevolent judgments when
a crisis such as Katrina causes it to attend to anti-poverty policy.

Section B analyzes the specific approaches of anti-poverty law competing for
dominance in this country. It first shows why the preferences of neither the far
left nor the far right can form the basis for a sustainable model. It then intro-
duces two more plausible strategies for meeting the basic needs of very low-in-
come people, each based on a different aspect of Goldberg v. Kelly.”> One,
which has dominated the scene since the 1970s, emphasizes and builds from
Goldberg’s procedural holdings. It assumes that the political process will adopt
and maintain appropriate substantive responses to poverty and that the primary
danger lies in the administration of those programs. It seeks to meet that threat
with procedural safeguards to prevent individual recipients from becoming lost in
the shuffle. The competing model derives from Goldberg’s insight that treating
low-income people’s vital interests as property can give them some of the same
security and autonomy that property rights provide to more affluent people.

Section C addresses the peculiar politics of disaster relief. In general, disas-
ters engender increased sympathy than low-income and other vulnerable people,
but they do so for only a brief period. This brief window of opportunity compels
both sides to adjust their strategies. A failure to capitalize on this brief surge of
sympathy to enact meaningful legislation all but ensures that the hardships will
be repeated. Similarly, the middle-class electorate’s attention to, and sympathy
for, low-income people generally is far from continuous. A meaningful system
of legal protections for low-income people will develop, if at all, because their
advocates succeed in converting into permanent law the sympathy that a media
exposé or a tragedy such as Katrina generates.

A. Political Sources of Anti-Poverty Law

12397 U.S. 254 (1970).



Despite occasional organizing campaigns, low-income people vote at
relatively low rates. They also have relatively weak group identification: their
votes easily may be driven by issues other than anti-poverty policy, either
because they do not expect to remain poor or they blame themselves for their
situation. By definition, they cannot make meaningful political contributions.
Thus, legal interventions on behalf of poor people reflect a fundamentally
different political dynamic than that, say, driving dairy price supports or
deterring gun control. Yet although anti-poverty programs primarily reflect an
altruistic vision of the public interest, they must compete for resources in the
political arena. Their supporters thus are likely to face continual frustration
should they eschew public choice calculations.

1. Public Interest

Anti-poverty policy at core reflects ethical or ideological concepts of the pub-
lic interest.® For example, some normative public choice theory postulates that
ethical voters will equally value their own utility and that of others, causing them
to support redistribution that benefits the typical recipient more than it decreases
her or his well-being.*

Although the political process can respond to ethically-based preferences just
as it can to self-interested ones, these two kinds of aims differ in important prac-
tical ways.™ Milk producers’, steel workers’, or gun enthusiasts’ demands on the
political system reflect their direct knowledge and are constantly on their minds.
Middle-class supporters of anti-poverty programs, by contrast, may have little
direct knowledge of either the nature or the extent of low-income people’s tra-
vails and may be easily distracted by other public interest commitments or more
self-serving pursuits. Support for anti-poverty programs thus tends to be quite
episodic. Occasional alliances with provider groups sometimes can offer more
stable backing for programs. Just as often, however, the providers start compet-
ing with the program’s beneficiaries for resources — as farm interests do with nut-
rition programs®™ and homebuilders do with housing vouchers — or warp the
programs’ priorities to meet their interests.

In addition, altruistic advocates of anti-poverty programs often hold visions of
the public interest that make them unreliable champions. In particular, they may
have a cross-cutting vision of “good government” that makes them reluctant to
log-roll to advance those programs’ interests.'” Their sense of “good govern-

1330, too, are many of the counter-weights to it: the sums lost to waste, fraud, and abuse pale rela-
tive to the cost of the programs — and certainly to the budget as a whole — yet nonetheless those
losses offend principles of good governance.

“DENNIS C. MUELLER, PusLIc CHolcE |11 570 (2003).

S1d., at 49-51.

8David A. Super, The Quiet “Welfare” Revolution: Resurrecting the Food Stamp Program in the
Wake of the 1996 Welfare Law, 79 N.Y.U. L. Rev. 1271, 1383 (2004)(hereinafter “Super, Quiet
Revolution”).

"One of the most successful anti-poverty programs, the Food Stamp Program, has advanced in part
because its supporters held no such compunctions, tying their fate to that of subsidies for corporate



ment” also can make them more responsive than most to calls for shared sacrifice
for fiscal rectitude. Anti-poverty programs thus bore a grossly disproportionate
share of budget cuts in both Democratic and Republican balanced budget plans in
the mid-1990s, with little public controversy. This increases these programs’
vulnerability to large cuts in times of deficit while providing no corresponding
advantage in times of surplus.

Finally, some anti-poverty advocates are more committed to movement in a
positive direction — to having society “do something” — than to any particular set
of policies. They may regard poverty as an intractable problem but nonetheless
feel it expressively unacceptable for society to ignore it. As a result, they may
not be as demanding about the efficiency of the expenditure of the funds they
secure. Indeed, some may satisfy their desire to “do something” with private
charitable efforts, thus making them less dogged advocates for public anti-
poverty funding. Alternatively, they may be unwilling to accept anything less
than their ideal set of policies, believing that the expressive cost of a compromise
exceeds the benefits that it could bring even where most groups advocating our
of self-interest would see an advantageous deal and take it. In all of these ways,
public interested supporters of anti-poverty programs may be less effective than
many other competitors for public funds.

2. Public Choice

The basis for voters’ support for aid to low-income people can have as much
influence on programs’ shape as the extent of that support. Assistance to low-
income people can be seen as a public good: because everyone can be said to
benefit when poverty is relieved whether or not they contributed to the effort,
free-riders will keep non-governmental relief efforts small.** Moreover, signifi-
cant redistribution is impossible at the local level in a society like ours where
affluent people have significant mobility: wealthy opponents of redistribution
can move to jurisdictions lacking such policies, causing the burden on those
remaining behind to become more concentrated until they, too, find it intoler-
able.”® Thus, local programs in aid of the poor effectively require virtually unani-
mous political support, a hurdle most other public policies need not surmount.
As states increasingly compete for businesses and affluent residents, or as tax
limitation campaigns rely increasingly on interstate comparisons, this will
become increasingly true at the state level. This makes low-income people
increasingly dependent on the national government.

Program designs that increase their supporters’ information costs also will
prove difficult to sustain. Most rent-seekers presumably understand the benefits
they receive, whether from one source or twenty; insignificant or inaccessible
programs are unlikely to fool them. By contrast, low-income people’s middle-
income sympathizers are likely to be bewildered by a proliferation of programs

farms that are difficult to defend on the merits.
BMUELLER, at 47-49.
¥1d., at 677.



and overestimate what society is already doing.?

On the other hand, most anti-poverty programs’ budgets are sufficiently
modest that they need not displace other major spending programs or tax prefer-
ences. For example, this country spends as much in three weeks in Iraq as the
Food Stamp Program spends in a year; the middle-class components of President
Bush’s tax cuts cost more each year than food stamps and the earned income tax
credit (EITC) combined. Thus, their opponents suffer from classic collective
action problems: these programs’ costs — in the form of foregone spending or
additional taxes — are spread widely enough that few would benefit enough from
cutting these programs to justify the effort of achieving those cuts.

This suggests a discontinuity in the politics of anti-poverty programs, with the
positions of those programs’ opponents responding far more to the scale of pro-
posed changes than their supporters. Small cuts may be politically infeasible be-
cause programs’ supporters will react angrily to the symbolism while the pro-
ceeds are insufficient to win significant support; because they are not personally
affected, however, those supporters’ reaction may not be much more intense to
proposed cuts large enough to fund meaningful advances in some other group’s
agenda. When anti-poverty programs are reduced incrementally, it generally is
through design features that allow those cuts to occur passively such as a failure
to adjust for inflation or the failure to increase an appropriation to respond to
increased need during recessions.” Conversely, when media stories or other
stimuli galvanize anti-poverty advocates, they may be able to create small new
programs or achieve modest increases in existing ones without threatening other
groups’ core agendas. On the other hand, to offset the effects of periodic major
cuts in anti-poverty programs, and to achieve any significant net progress toward
alleviating poverty, anti-poverty advocates must capture rare moments of intense
public sympathy for low-income people to achieve major improvements despite
the far greater opposition such proposals are likely to meet. Those anti-poverty
advocates that find satisfaction simply in having “done something” may not
value broad improvements enough more than modest ones to marshal the far
greater political capital necessary for major advances.

B. Competing Models of the Substance of Anti-Poverty Law

All of these factors make the theoretical model of anti-poverty law pivotal.
The model must provide a policy vision that will galvanize public interested anti-
poverty advocates without goading them into a doomed absolutism. If possible,
it also must offer the prospects of results that will tamp down fatalism about
poverty. At the same time, it must reduce information costs for altruistic sup-
porters of anti-poverty programs. A successful will position anti-poverty advo-
cates to regularly exploit opportunities to improve those programs. Above all, it

David A. Super, The Political Economy of Entitlement, 104 CoLum. L. Rev. 633, 696-705
(2004)[hereinafter “Super, Political Economy™].

“David A. Super, Rethinking Fiscal Federalism, 118 HARV. L. REv. 2544, 2629-40 (2005)[herein-
after, “Super, Fiscal Federalism”].



must allow them to reliably capture the rare opportunities for major advances in
anti-poverty policy to compensate for major budgetarily- and ideologically-
driven cuts and to offset the effects of inflationary erosion. The appalling
position of low-income people in the Gulf region before Hurricane Katrina, and
the complete lack of a meaningful response to poverty despite strong, relatively
sustained, public sympathy afterwards suggests that an examination of our model
of anti-poverty policy is long-overdue.

Debates about anti-poverty policy in this country feature an extraordinary
breadth of models. Some models on the left work from equal protection con-
cepts, either recognizing poverty as a suspect classification or making housing,
health care, and other important goods and services fundamental rights. This
presumably would compel the state to assure those rights to low-income people.
Others wish to emulate European social democracies by expanding the role of
universal benefits from old-age security and basic education to health care, hous-
ing, and other essentials. An idea popularized by conservative economist Milton
Friedman but whose present-day adherents are almost wholly on the left is the
negative income tax, a form of guaranteed annual income.

On the right, some rhapsodize about the superior incentives for work and
marriage that would come from the wholesale elimination of programs relieving
poverty. Others would allow such programs, but only if run by private charities,
presumably on a very small scale. Still others would accept public programs if
subject to severe conditions involving work or other behaviors; in practice, these,
too, would be tiny programs as few states have proven willing and able to
organize work activities for more than a relative handful of people.

This section argues that none of these visions, on the left or the right, are
politically sustainable in the long term. Specifically, subsection 1 asserts that
contemporary social values in this country prevent public policy from either
wholly eradicating or wholly ignoring economic deprivation. This ensures that
this country’s anti-poverty policy will, for the foreseeable future, follow an inter-
mediate course. It shows that efforts on both left and right to advance extreme
policies ultimately prove counter-productive, both to their respective causes and
to the development of efficient, effective programs.

Subsection 2 then compares two centrist approaches with very different impli-
cations: one that focuses on the procedures by which substantively uncon-
strained discretion is exercised with respect to aiding low-income people and one
that seeks to assure each member of society the minimum resources necessary to
purchase their bare humanitarian needs in the market. To date, partially by de-
fault, this country has largely adopted the former model. Subsection 2 concludes
that this discretion-dependent option is inferior for a host of reasons, not least
that it repeatedly thrusts government into the role of making the kinds of error-
prone ad hoc accommodations that it failed to execute in the period leading up to
Katrina and then fails to appreciate or respond to the kinds of losses that low-
income survivors of the catastrophe suffered.

1. The Implausibility of Extreme Responses to Poverty
Debate on the broadest contours of poverty policy is dominated by the far left



and the far right.”> As one leading conservative scholar noted, “[i]n the short run,
it might be possible to pass legislation that would institute a guaranteed income
for all or, at the other extreme, simply eliminate all government welfare programs
over a period of time and allow private charitable efforts to take of people in
need. But neither of these approaches will work unless accompanied by massive
changes in deeply held public beliefs.”® Neither left nor right appears to be
listening.

The left seeks to transplant Europe’s broad social supports to our shores.?* At
times it appeals to nationalistic pride in pointing out how much more poverty
exists in this country than in much of the rest of the industrialized world. On
other occasions, it argues that our gaping inequalities of wealth represent a fail-
ure of fundamental fairness. At still other points, it seeks to tap into American
reverence for political democracy, suggesting that without greater “economic
democracy,” our political democracy is compromised.?®

None of these arguments has gained much traction. Americans’ nationalism
leaves them skeptical about borrowing policies from abroad. The right has suc-
cessfully blamed Europe’s lingering economic malaise on excesses in its safety
net. Conservatives also have undercut fairness arguments by inculcating beliefs
that market outcomes are presumptively fair, that remedying any resulting
inequities would be severely inefficient, and that most poverty results from moral
failures rather than innocent misfortune.?® Finally, seeing elections take place on
regular two-year cycles, and being far more inclined to view politics in terms of
individuals rather than institutions,?” Americans fail to see any threat to their
democracy.

The ascendancy of conservatism since the 1980 election has led many to be-
lieve that this country is prepared to accept a pure laissez-faire approach to pov-
erty. President Reagan’s budget cuts of the early 1980s removed many working
poor families from public programs while the 1996 welfare law sharply cut aid to

2\jith relatively few of those most directly affected — low-income families — politically active, and
fewer still self-identifying as public benefits recipients in their activism, ideological concerns
motivate most involvement in public benefits policy. Much of this is concerned more with making
symbolic points through public benefits programs rather than accomplishing anything directly.
Super, Quiet Revolution, supra note 16, at 1273-83. Perhaps the far left and the far right are so
disproportionately active because the changes moderates want to make in the status quo are
insufficient to justify the costs of activism because moderates can win enough practical victories
that they have little need for symbolic ones.

BMARTIN ANDERSON, WELFARE: THE POLITICAL ECONOMY OF WELFARE REFORM IN THE UNITED
STATES 159 (1978).

2REBECCA M. BLANK, IT TAKES A NATION: A NEW AGENDA FOR FIGHTING POVERTY 140-42 (1997);
MARTIN CARNOY & DEREK SHEARER, ECONOMIC DEMOCRACY: THE CHALLENGE OF THE 1980s 334-
43 (1980).

CARNOY & SHEARER, at 322-32.

%65 per, New Moralizers, supra note 10, at 2053-56.

2’See THEODORE J. Lowi, THE PERSONAL PRESIDENT: POWER INVESTED, PROMISE UNFULFILLED
(1985).



non-working poor families (as well as subjecting the working poor to additional
cuts). Many of the same arguments conservatives have wielded effectively to de-
feat proposals for European-style social guarantees would seem applicable to any
social welfare programs.

Like their liberal counterparts, however, conservatives have found that Ameri-
cans tend not to be purists on social policy matters. Key players in the Reagan
Revolution emphasized that it was “far, far more concerned about ensuring that
people who cannot help themselves receive help than it is about resolving the
unsolvable dilemma that the very fact of receiving help, by definition, makes the
person dependent.”?® The Reagan Administration for the most part sought to por-
tray itself as seeking to improve the efficiency of programs rather than eliminat-
ing them.?® It thus recognized that Americans’ anti-ideological strain prevents
them from seeing rigid laissez-faire doctrine as a satisfactory justification for
ignoring people in distress.*® The same difficulty in conceptualizing macroscopic
problems that leads the electorate to overestimate the capabilities of private
charities can also undercut arguments that any social benefits will bankrupt the
government.

Over the past decade, conservatives have been systematically reducing gov-
ernment assistance to low-income people, citing supposed behavioral poverty and
the need for shared sacrifice to address the nation’s fiscal problems.®* As the
Bush Administration simultaneously cut taxes for the affluent and benefits for the
impoverished, the argument for shared sacrifice lost credibility with serious stu-
dents of public policy. That low-income people conspicuously bore a dispropor-
tionate share of the hardship from Hurricane Katrina expanded that realization to
the general public: budget cuts’ consequences were falling on the blameless poor
rather than just the idlers and miscreants that provided the cuts’ rhetorical justifi-
cation.

Although Congress did pass another round of severe cuts in programs for low-
income people in December 2005 and January 2006, Republican leaders did so
only through massive arm-twisting and with hardly a vote to spare. Anxiety over
budget cuts for low-income people prevented the normally pliant Republican
House from passing a budget resolution in spring 2006. Even before the 2006

ZMartin Anderson, The Objectives of the Reagan Administration’s Social Welfare Policy, in THE
SociAL CONTRACT REVISITED: AIMS AND OUTCOMES OF PRESIDENT REAGAN’S SOCIAL WELFARE
PoLicy 17 (D. Lee Bawden, ed., 1984). Dr. Anderson served as a senior White House domestic
g)golicy official in the first two years of the Reagan Administration. 1d., at 245.

Id., at 18.
%g5ee Super, New Moralizers, at 2042 (finding a divergence between conservatives and the elector-
ate on responding to innocent misfortune).
31The modern conservative theory that public benefit programs produce behavioral poverty can be
traced back much farther, at least to the 1980s. CHARLES MURRAY, LOSING GROUND (1984). Fiscal
arguments for cutting these programs, too, go back a quarter century to the Reagan budget cuts of
1981 and 1982. MicHAEL D. KATz, IN THE SHADOW OF THE POORHOUSE: A SoOCIAL HISTORY OF
WELFARE IN AMERICA 269 (1986). The Contract with America in 1994 effectively married these
two themes to produce deeper cuts than either had on its own.
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mid-term elections, the political potential for further deep budget cuts had largely
dissipated. Conservatives seeking to dismantle public benefits can no longer
realistically hope to achieve complete enactment of their agenda. They, too, need
to find an alternative.

In sum, both extreme positions are inconsistent with entrenched U.S. sensi-
bilities. Because the public’s attention to anti-poverty policy is only intermittent,
clever political maneuvering can allow one side or the other to achieve temporary
victories, expanding programs beyond the extent of public support or cutting
them more harshly than the majority of the electorate would want. When the
public becomes aware of these deviations, however, policy typically corrects or
even over-corrects itself. Fraud and maladministration scandals can help unravel
liberals’ work in building up more generous programs, opening the door to cuts
in good programs as well as weak ones. Humanitarian crises, such as those
following disasters, can provide opportunities to restore cuts conservatives have
won in these programs and may produce spasms of ill-targeted spending that may
subsequently become entrenched.*

2. A Humanitarian Minimum or Reasonable Accommodations

Once one accepts that neither broad European-style social guarantees nor
strict adherence to laissez-faire are plausible options for this country, the question
arises what is a viable alternative. Apart from an on-going guerilla war between
left and right, two coherent intermediate alternatives exist. First, one could assist
low-income people up to some bare humanitarian minimum, well below the qual-
ity of life we aspire to provide for all of our people but enough to allow them to
meet their most basic needs through the market. Second, one could accept severe
poverty while providing ad hoc accommodations to ameliorate some of its
harshest consequences. This subsection considers each in turn.

a. Maintaining a Humanitarian Minimum

The strategy of securing for low-income people the means to obtain for them-
selves the minimum necessities of life has suffered at the hands of enemies on
both the left and the right. Conservatives dismiss this approach as creating “en-
titlements,” taking advantage of the ambiguity of that term.*® They railed against
President Nixon’s Family Assistance Plan, President Ford’s Income Supplemen-
tation Plan, and President Carter’s Program for Better Jobs and Income as the
products of “a small, largely liberal, intellectual elite ... trying to foist on an un-
suspecting public ... a guaranteed income.”* They regarded the defeat of these

*These opportunities may be wasted, however, if liberals are not ready with politically plausible
policies to respond to the crisis. Thus, well-publicized deaths of children in foster care have not led
to improved supports for low-income families designed to prevent foster placements because of the
lack of persuasive proposals to that end. See MARTIN GUGGENHEIM, WHAT’S WRONG WITH
CHILDREN’S RIGHTS (2005). Similarly, the expansion of visible homelessness in the 1980s
prompted only a modest set of policy changes. CHRISTOPHER JENCKS, THE HOMELESS 105-22
(1994); JoEL BLAU, THE VISIBLE POOR: HOMELESSNESS IN THE UNITED STATES 93-169 (1992).
#super, Political Economy, supra note 20, at 709-10.

%Martin Anderson, The Objectives of the Reagan Administration’s Social Welfare Policy, in THE
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programs as evidence of the public’s acute distaste for such guarantees.®

Advocates have sought to avoid the public's suspicion of anti-poverty entitle-
ments by framing proposals in terms of universality. This has worked to a point:
social insurance, along with closely-associated means-tested programs,® have
largely established a humanitarian minimum for the elderly, a large fraction of
persons with disabilities, and a significantly smaller share of the recently unem-
ployed. Conservative challenges to Social Security and Medicare failed because
middle-income people can imagine themselves needing assistance in age and in-
firmity; assaults on unemployment insurance have fared better as fewer middle-
income voters envision themselves unemployed for significant periods.

The social insurance approach, however, is unlikely to help with other prob-
lems, particularly chronic poverty, because middle-class people cannot imagine
themselves facing that need. Attempts to universalize anti-poverty programs
radically increase their costs while doing little to broaden their appeal. Efforts to
persuade middle-income voters that government should provide them with "food
security,” in the same way it does Social Security, and hence that school meals
should be free to all children, collapsed of their own weight when predictably
few middle-class voters turned out to feel insecure about their food supplies.

Broad guarantees will bring attacks for destroying work incentives and creat-
ing a moral hazard.*” Once the safety net gets beyond a certain point, these argu-
ments become difficult to deflect. A new body of research suggests that families
receiving somewhat more generous public benefits respond to work incentives
better than the absolutely destitute.®® This makes sense on several levels. Having
ones life in utter chaos can lead to panic or depression, both of which impair
rational thinking. Destitution also radically shortens an individual’s time hori-
zon: a mother with no way to feed her hungry children today may prefer a $4 per
hour off-the-books job that pays cash right away to a permanent job paying twice
that but requiring her to wait two weeks for her first paycheck.

Establishing a substantive limit on the depth of poverty — achieving a humani-
tarian minimum — depends on a sweeping moral appeal, not instrumentalism.

SociAL CONTRACT REVISITED: AIMS AND OUTCOMES OF PRESIDENT REAGAN’S SOCIAL WELFARE
PoLicy 25 (D. Lee Bawden, ed., 1984).

¥1d., at 25-26.

% Although Supplemental Security Income (SSI) is not social insurance under most definitions, the
Social Security Administration (SSA) operates it, and it relies significantly on eligibility decisions
made for Social Security Disability Insurance. Similarly, Medicaid is means-tested but operates as
a Medicare supplement for the elderly and those persons with disabilities that receive Medicare. Its
nursing home component's means-test is designed to allow large numbers of middle-income people
to receive care once Medicare's modest nursing care benefit runs out.

"Robert C. Ellickson, The Untenable Case for an Unconditional Right to Shelter, 15 HARV. J.L. &
PuB. PoL’Y 17, 27 (1992).

%8See CYNTHIA MILLER, MANPOWER DEMONSTRATION RESEARCH CORP., EXPLAINING THE MINNE-
SOTA FAMILY INVESTMENT PROGRAM’S IMPACTS BY HOUSING STATUS (1998))finding that almost all
positive impacts of an incentive-laden welfare experiment occurred among recipients in subsidized
housing)..
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The experience of disasters suggests that this is feasible. Few plausible instru-
mental arguments exist for disaster relief — indeed, instrumental arguments will
tend to favor aid to businesses in the affected region rather than to individual
disaster victims. Yet the response to Hurricane Katrina shows these appeals can
work: the electorate had no problem with people in New Orleans feeling a sense
of entitlement to aid from the government in a crisis. Attempts to blame the vic-
tims in New Orleans failed: the public was not convinced that those not evacu-
ating did anything wrong and felt that, even if they did, this was far more harm
than most of the public was willing to visit upon even the “unworthy poor.”
Despite widespread resistance to providing cash assistance to low-income people,
after it was embarrassed FEMA announced that it would give debit cards worth
$2,000 each to displaced families.

Many liberals nominally support providing a minimum income for low-in-
come people. Like conservatives, however, liberals often use anti-poverty policy
for expressive purposes.** A humanitarian minimum modest enough to have any
political chance of success — modest enough to represent the irreducible cost of
indisputable necessities and to placate concerns about moral hazard — would send
little expressive message. Efforts to up the ante on this concept before it is even
adopted defeated it repeatedly in the far more liberal 1970s. It remains to be seen
how broadly the lessons of the past thirty years have penetrated the liberal com-
munity.

b. Procedural Responses to Poverty

This country’s dominant response to poverty is largely agnostic as to what
substantively should be done. Instead, its focus is procedural and participatory.
It offers individual low-income people the opportunity to participate in determin-
ing the terms of their own relief through adversarial hearings before their benefits
are terminated and before their applications are finally denied.®® It finds partici-
pation in the project of relieving poverty ennobling and seeks to broaden that
participation as broadly as possible. In so doing, it unites those on the left that
prize the political empowerment of low-income communities, those on the right
that prefer decentralization and privatization of these functions, and those of
whatever persuasion who value participation in its own right.**

It optimistically valorizes legislatures as addressing poverty “one step at a
time.” It encourages courts’ participation through aggressive construction of
legislation in favor of low-income people (but eschews establishing any
substantive norms on their behalf that would obviate other actors’ roles).*” It is
devalues centralization and coordination of these programs — often sacrificing
considerable efficiency — so that more people can participate in this effort

¥3yper, Quiet Revolution, supra note 16, at 1274-78.

407 U.S.C. § 2020(e)(10) (2000).

“IMichael C. Dorf & Charles F. Sabel, A Constitution of Democratic Experimentalism, 98 CoLum.
L. REv. 267 (1998).

“2King v. Smith, 392 U.S. 309 (1968).
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through state and especially local governments. Similarly, it prefers involving
numerous part-time charitable volunteers to full-time public servants.

Not surprisingly, this emphasis on process yields an uneven, often incoherent,
substantive regime. Public assistance grant levels fall hopelessly short of HUD’s
fair market rents, even without allowing for other household expenses. Full-time
minimum wage employment pays only about three-fifths of the poverty line for a
family of four, even without accounting for health care, commuting, and child
care costs.* Food stamp allotment levels are based on a food budget more than
twenty percent below the least costly consumption pattern USDA has identified
in its food consumption surveys.

Although not described as such, current policies in the United States are built
around the concept of reasonable accommodation. We recognize and implicitly
accept that millions of families lack the means to function independently in the
market economy. We therefore provide numerous highly-focused accommoda-
tions, both as direct subsidies and departures from market pricing. These accom-
modations serve three general purposes. First, some major public programs in-
crease low-income families’ purchasing power in particular markets. Food
stamps, housing vouchers, and Medicaid are the three largest examples of this
kind of spending program. Rent control, the minimum wage, and the regulation
of utility rates serve similar ends.

Second, some subsidies and market modifications help low-income people
cope with expenses that are severe but experienced by relatively few people. Ap-
pointive counsel in criminal matters, waivers of filing fees for civil litigation,
bankruptcy, waiver of certain Social Security overpayments, financial aid for
higher education, and requirements that hospitals provide uncompensated care*
are examples of these kinds of vehicles.

Third, some accommodations seek to fill in gaps left by the first two. Free
and reduced-price school lunches, minimum service utility plans, senior citizens’
discounts on public transit, Title | education subsidies, free admission days at
museums, subsidies for low-income children’s school books, soup kitchens, low-
cost housing set-asides required in new developments, and a host of other minor
discounts, subsidies, set-asides, and giveaways fall into this category.

Because it keeps highly-visible direct transfers to low-income families to a

“3To be sure, a two-parent family of four with only one bread-winner may not have to pay for child
care. On the other hand, because a single minimum wage paycheck falls so far short of meeting the
family’s needs, the other adult seems likely to be seeking work or training unless the family’s chil-
dren need extraordinary care because they are very young or ill.

“In the middle of the last century, the Hill-Burton Act imposed such a requirement on hospitals
receiving federal construction assistance. Revenue regulations may require hospitals seeking pre-
ferential treatment as charities to provide a certain amount of such care. See Simon v. E. Ky.
Welfare Rights Org., 426 U.S. 26 (1976). Some states’ licensure regulations may impose similar
obligations. Finally, the Emergency Medical Treatment and Active Labor Act has a similar effect
by prohibiting hospitals from turning away many patients from their emergency rooms even when
the patient lacks the means to pay for care.
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minimum, the accommodation strategy may seem closer to pure free market than
a more generous income support program. This impression does not bear close
scrutiny. In fact, this plethora of accommodations distorts the price structure in
many individual markets rather than employing the relatively efficient tax system
to raise the required funds from the economy as a whole. To the extent that the
accommodations are manipulations of legal rules, they may create myriad ineffi-
ciencies.” To the extent they take the form of specialized transfer programs,
they duplicate administrative costs,*® a burden only partially ameliorated when
one part of the system relies upon determinations made by another.”” The
accommodation approach is vulnerable both to duplication and gaps, with some
receiving multiple subsidies for the same costs,”® while others fall outside the
coverage of any accommodation, fail to negotiate these separate eligibility deter-
mination systems,*® or end up on a waiting list.”°

An accommodation-based system often relies on a mixture of direct transfers
and market regulation intended to produce more favorable results for certain
needy populations than the market would have produced on its own. These regu-
lations impose the burden of accommodation on narrow segments of society
without identifying any particular duty, or exceptional ability to pay, present in
those segments. Even transfer payments, when funded on the state or local level,
can distribute burdens in ways that are difficult to justify. Indeed, as proximity

“professors Kaplow and Shavell also find manipulation of legal rules inferior to transfer payments
as a means of redistributing income due to one kind of under-inclusiveness: the failure of any
given rule to help low-income people not coming in contact with that portion of the legal system.
Louis KAPLOW & STEVEN SHAVELL, FAIRNESS VERSUS WELFARE 33-34 (2002). Each legal rule
manipulated to this end creates additional inefficiencies.

“5The concern here is about another form of underinclusiveness: the failure of any given accom-
modation to reach low-income people facing a different kind of vital, urgent expense. Each
separate accommodation creates added inefficiencies in the form of administrative costs, with eligi-
bility determinations made, and benefits dispensed, by all major levels of government and by a
plethora of agencies within each level.

“"Thus, for example, even though children in households the Food Stamp Program has determined
needy may automatically receive free school lunches, schools nonetheless must maintain an eligi-
bility determination mechanism for low-income children not receiving food stamps.

“See, e.g., Clifford v. Janklow, 733 F.2d 534 (8th Cir. 1984) (finding states prohibited from taking
housing subsidies into account when determining eligibility for the Low-Income Home Energy
Assistance Program).

“The complexity and disintegration of these processes can be a rationing method designed to hold
down costs rather than an example of governmental ineptitude. David A. Super, Offering an
Invisible Hand: The Rise of the Personal Choice Model for Rationing Public Benefits, 113 YALE
L.J. 815, 830-32 (2004) [hereinafter “Super, Invisible Hand”]; Albert L. Nichols & Richard J.
Zeckhauser, Targeting Transfers through Restrictions on Recipients, 72 AM. ECON. Rev. 372
(1982).

5ee Super, Political Economy, supra note 20, at 673-76.

S1Thus, for example, the federal government has required states providing refuge to families
evacuating areas hit by Hurricanes Katrina and Rita to pay part of the additional costs of Medicaid.
Families’ choices of destinations appear to result primarily from proximity; constructing a
normative basis for imposing costs on this basis is difficult.
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is the main basis on which these burdens are imposed, the accommodation-based
strategy has the paradoxical effect of increasing the isolation of low-income
people by taxing interactions with them. Thus, a hospital in an affluent area, or
one that closes its emergency room, will not have to provide uncompensated
care; an employer that automates low-skill functions will not have to pay mini-
mum wage for labor whose market value is lower.

Moreover, because the media and electorate cannot closely monitor each of
the numerous, separate interventions that make up the system of accommodation,
they become particularly vulnerable to capture and manipulation by special inter-
ests lobbying for subsidies that benefit themselves over others that may be more
urgently needed. These interests’ lobbying may increase aggregate support for
the program, but at the cost of siphoning off funding for relatively low-priority
subsidies.

Finally, and most obviously, this strategy relies relatively little on the prefer-
ences, as expressed in market decisions, of the low-income people it aids.>
Thus, families at the brink of homelessness may be tempted to sell their food
stamps for fifty cents on the dollar to head off an eviction, wasting much of the
value of the subsidy and disillusioning the public when it becomes aware of the
transaction.

This accommodation-based model, in effect, seeks to emulate for people in
extreme poverty the approach that the Americans with Disabilities Act (ADA)>
applies to people with disabilities. In theory, at least, the ADA takes an
individual’s limiting condition — a disability — as a given and endeavors to design
an accommodation that will allow that individual to participate fully in a
specified important activity. In fact, of course, disability often is very much a
social construct. The interpretation of extreme poverty, however, may be even
more plastic: society can ameliorate the condition across-the-board, respond to it
ad hoc, blame it on those experiencing it and refuse to respond, or just ignore it.

Even for persons with disabilities, the difficulty of securing reasonable ac-

The timing of these burdens on state and local governments is similarly irrational, imposing

greater burdens at just the point that these governments’ revenues are falling. Super, Fiscal
Federalism, supra note 21, at 2629-40.
52This country subsidizes agricultural prices directly and through production controls. Supporters
justify these subsidies as aiding small, struggling farmers. In fact, most go to large agribusiness
corporations. The increased food prices, however, burden low-income consumers and raise the cost
of food assistance programs. Means-tested transfer payments for impoverished farmers would
accomplish these programs’ goals more efficiently, but would lack agribusiness’s political heft.
®HERBERT STEIN, PRESIDENTIAL ECoNoMmIcs 292 (1985) (criticizing in-kind and voucher programs
such as food stamps for denying low-income people the choice among possible consumption
paths); Martha B. Coven, The Freedom to Spend: The Case for Cash-Based Public Assistance, 86
MINN. L. REV. 847 (2002).
*pyb. L. No. 101-336, 104 STAT. 328 (1990) (codified at 42 U.S.C. §§ 12101-213 and scattered
sections of 47 U.S.C.); see Robert L. Burgdorf, Jr., The Americans with Disabilities Act: Analysis
and Implications of a Second-Generation Civil Rights Statute, 26 HARv. C.R.-C.L. L. Rev. 413,
460 (1991) (describing accommodation as central to the ADA methodology).
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commodations has driven some to advocate shifting to an income-based ap-
proach.”® Accommodations are command and control devices and as such lack
the ready adaptability of the market. The multiplicity of small accommodations
increases the decisional resources required to adapt to any change and the likeli-
hood that some of them will be left behind. Disasters both accelerate the need for
adaptations and deplete the administrative resources necessary to bring it about.
Accordingly, it should be no great surprise that federal, state, and local officials
did not recognize the need for a special transportation program — probably
including some combination of public transit, para-transit, ambulances, and gas
vouchers — to evacuate the most vulnerable people from New Orleans and other
threatened areas.

C. Disaster Relief as an Acute Form of Anti-Poverty Law

Popular culture, defying research, seeks to universalize the experience of dis-
asters, holding that they are social levelers, afflicting all equally,*® leaving rich
and poor “all in this together.” To be sure, the occasional disaster will primarily
afflict the affluent.>’ For the most part, however, “disasters disproportionately
affect more marginalized groups, such as the poor, people of color, and women.
Less access to resources leads to increased vulnerability.”*® Low-income people
may be unable to afford as much access to information that can help them
prepare for the disaster,® employment flexibility and transportation that can
allow help them to escape the disaster, homes in locations and structures that can
withstand the disaster,?® connections that can expedite aid after the disaster,* and
insurance to finance their recovery or relocation afterwards. Salaried workers
may continue to be paid, but hourly workers typically receive no wages and no
unemployment compensation.®?

In this country, people of color, immigrants, female-headed households, and
persons with disabilities are disproportionately likely to have low incomes and
hence far more likely to experience these disadvantages.®® People of color,

**Bagenstos, at 54-70; but see Robert Silverstein, Emerging Disability Policy Framework: A
Guidepost for Analyzing Public Policy, 85 lowA L. Rev. 1691, 1724-35 (2000)(maintaining the
viability of the traditional approach).
SALICE FOTHERGILL, HEADS ABOVE WATER: GENDER, CLASS, AND FAMILY IN THE GRAND FORKS
FLooD 72-74 (2004).
"See KENNETH L. CARPER, CONSTRUCTION FAILURES 127-37 (2d ed. 1997) (describing the 1981
failure of pedestrian walkways in Kansas City’s luxury Hyatt Regency hotel). Even when the
luxury liner Titanic sank, impoverished immigrants traveling in steerage were denied access to life-
boats and suffered a grossly disproportionate share of the fatalities.
BEOTHERGILL, at 26.
59K ATHLEEN J. TIERNEY, ET AL., FACING THE UNEXPECTED: DISASTER PREPAREDNESS AND RESPONSE
(Islal THE UNITED STATES 36-37, 44 (2001).

Id.
81) ower-income people may not qualify for SBA loans. FOTHERGILL, at 60.
®21d., at 58-59.
53ROBERT BOLIN & PATRICIA BOLTON, RACE, RELIGION, AND ETHNICITY IN DISASTER RECOVERY
217-21 (1986).
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women, gays and leshians, and persons with disabilities also face particular
added risks in disasters. Relief efforts often bypass racial minorities.** Destruc-
tion of day-care facilities can cause women to leave their jobs.*> They also can
trigger or exacerbate domestic violence.®® Gays and lesbians may face additional
threats to their safety in the aftermath of a disaster as the close quarters of shel-
ters and temporary housing may cause them to be outed to homophobic neigh-
bors.®” Disasters can increase substance abuse, stress, and other emotional ail-
ments.®® Federal agencies, non-profit relief agencies, and researchers have ac-
knowledged this and set out to learn more about differential vulnerabilities.*

The law of disasters thus is best understood as a subset of anti-poverty law
specifically® and of civil rights law more generally. As in the case of anti-pov-
erty law generally, public sentiment overwhelmingly rejects a both a pure laissez-
faire approach to disasters and one that ignores the moral hazard of indemnifying
people from the major losses they suffer.”

This section explores those parallels in more detail, justifying Part I11’s effort
to learn more about the causes of the proceduralist model’s failure to help so
many of Katrina’s victims. Subsection 1 shows the close historical linkage be-
tween the federal government’s involvement in disaster relief — responding to
acute poverty — and its relief of chronic poverty resulting from social and
economic dislocation. Subsection 2 then maps the political dynamics that
determine whether crises that heighten public awareness of poverty will result in
lasting policy change.

1. The Parallel Growth of the Public Role in Responding to Acute and
Chronic Poverty

The development of the federal government’s on-going participation in re-
sponding to disasters has paralleled its direct involvement in fighting chronic
poverty and, thus, is comparatively recent.”> Public opinion came to see the fed-

8 African-Americans’ disproportionate victimization in some disasters has been attributed to the in-
ferior construction of buildings allocated to their use, to individuals’ lack of agency in the face of
white dominance, and to whites’ failure to provide aid to victims even when on the scene. HELEN
Swick PERRY & STEWART E. PERRY, NAT’L ACADEMY OF SCIENCES, THE SCHOOLHOUSE DISASTERS:
FAMILY AND COMMUNITY AS DETERMINANTS OF THE CHILD’S RESPONSE TO DISASTER 45-46 (1959).
SFOTHERGILL, at 62.

®|d., at 157-72; Jennifer Wilson, et al., Domestic Violence after Disaster, in THE GENDERED TER-
RAIN OF DISASTER: THROUGH WOMEN’S EYES 115-22 (Elaine Enarson & Betty Hearn Morrow, eds.
1998).

5FOTHERGILL, at 114.

%1d., at 116-17, 123-35.

4., at 26.

Critics of public disaster relief cite cuts in aid to chronically low-income people as precedents. N.
Scott Arnold, The Role of Government in Responding to Natural Catastrophes, in LIBERTY AND
HARD CASES 28-34 (Tibor R. Machan, ed. 2002).

™James D. Wright & Peter H. Rossi, The Politics of Natural Disaster: State and Local Elites, in
SociAL SCIENCE AND NATURAL HazARrDs 43, 51 (James D. Wright & Peter H. Rossi, eds.
1981)[hereinafter “Wright & Rossi, Politics”].

Michele Landis Lauber, “Overtaken by a Great Calamity:” Disaster Relief and the Origins of the
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eral government increasingly as responsible for disaster prevention and ameliora-
tion in the Great Depression.”® Conversely, empathy arising from natural disas-
ters was pivotal in building support for the New Deal as a whole.”* At the same
time, widespread economic disaster broadened support for government manage-
ment of the economy and relief of poverty. Prior to the Depression, “public
opinion accepted reliance on local neighborliness and on extended volunteerism
as the sources of rescue, recovery, and reconstruction” in a disaster.” Increases
in the number of, and damage done by, disasters have increased public demand
for governmental responses.” This led to a gradual systematization of the federal
role’” and a corresponding increase in the number of presidential disaster declara-
tions,”® paralleling the growth of programs in relief of chronic poverty. The de-
cisive point for disaster relief may have been President Ford’s conclusion that
“the federal government had political, if not legal, responsibility” to compensate
victims of the collapse of the Teton Dam in 1976.”° The urban riots of 1965-68
might have brought about a similar transformation in our understanding of public
responsibility for responding to chronic poverty but ultimately did not do so.
Hurricane Katrina offered a second opportunity for such a transformative mo-
ment but, again, the country squandered the opportunity.

Disasters transcend several persistent problems in the law’s response to
chronic poverty. First, they simplify causation problems that commonly cloud
our vision of human behavior and of legal relationships. In the absence of a dis-
aster, an individual’s material deprivation is likely to have, or at least to appear to
have, multiple causes. Although some — a depressed economy, inadequate
schools in the community where the individual grew up, the lack of child care,
bad luck in job-hunting — may be entirely innocent, many middle-class people
will assume that others are blameworthy (e.g., chemical dependencies, not having
applied for more jobs or having expressed more enthusiasm in interviews). Dis-
tinctions between innocent misfortune and misfortune resulting from one’s own

American Welfare State, 23 LAw & HisT. Rev. 387 (2005).
"Martin E. Silverstein, The Impact of Traumatic Injuries on Disaster Recovery, in PERSPECTIVES
ON DISASTER RECOVERY 104 (Jerri Laube & Shirley A. Murphy, eds. 1985).
™Michele L. Landis, Fate, Responsibility, and “Natural” Disaster Relief: Narrating the
,%merican Welfare State, 33 L. & Soc. Rev. 257 (1999).

Id.
"|d., at 104-05.
""The first systematic federal response was the Disaster Relief Act of 1950. It focused only on
repairing public buildings, but the Disaster Relief Acts of 1970 and 1974 authorized a wide array of
assistance to individuals and gave the federal government a role in disaster mitigation and pre-
paredness. The Robert T. Stafford Disaster Relief and Emergency Assistance Act of 1988 further
strengthened and regularized these roles. FOTHERGILL, at 94.
81d., at 91, 94-95.
™R. Steven Daniels & Carolyn L. Clark-Daniels, Transforming Government: The Renewal and
Revitalization of the Federal Emergency management Administration (FEMA), in THE FEDERAL
EMERGENCY MANAGEMENT ADMINISTRATION (FEMA) 80 (2002).
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shortcomings are pivotal in social policy.*® The plethora of real and presumed
causes for hardship under ordinary conditions allow middle-class observers to
focus on one or another based on their preconceptions of the people involved.®

A disaster, on the other hand, provides an apparent, and readily intelligible,
innocent explanation for its victims’ suffering. Other factors may still be pre-
sent,® but they will strike many as so comparatively insignificant that attempts to
highlight them seem mean-spirited. Put another way, middle-class people can
imagine themselves falling victim to a disaster far more readily than they can
conceive of what it is like to be functionally illiterate as a result of an incompet-
ent education.®® Disaster survivors exhibit many of the same psychological con-
ditions, such as learned helplessness, whose asserted presence in the chronic poor
stoke calls for stern action.** Suddenly, and somewhat arbitrarily, freeing low-
income people from the harsh presumptions with which middle-class people
resolve complex problems of causation allows them to claim the more generous
treatment afforded to victims of innocent misfortune. It also, however, highlights
the weaknesses of our means of attaching blame to the suffering.

Middle-class citizens’ judgments of institutions, too, transform in the wake of
a disaster. In ordinary times, their appraisal of an administrative agency, or of
the government as a whole, reflects both the degree to which they agree with its
priorities and their impression of its effectiveness in pursuing those priorities.
The public may show patience toward an agency that fails to solve one particular
problem if they believe its resources are consumed in another worthy endeavor or
if they regard the problem as particularly complex. In a disaster, however, the
government’s priorities cease to be reasonably contestable, and few people will
regard the provision of basic life-saving aid as unduly difficult. If an agency fails
to respond effectively to a disaster, it will not occur to voters that it might have
had other priorities. Thus, President Bush’s statement that “Brownie, you’re
doing a heck of a job” drew the public’s ire because everyone felt confident they
knew what the “job” was.

Second, and related, disasters conveniently convert macroscopic problems to
a scale the public can more readily comprehend. The suffering of those whom a
disaster has rendered acutely poor may be no worse than that of the chronically

83 per, New Moralizers, supra note 10, at 2040.

85ee id., at 2041 (noting that middle-class observers inexperienced with some of low-income
people’s problems can discount critical factors’ importance).

%2For example, an individual may have been unable to evacuate because he had mistreated the rela-
tives on whose hospitality he needed to depend.

8Research suggests that the more seemingly random a disaster is, the stronger the public sympathy
it arouses. RUSSELL R. DYNES, ORGANIZED BEHAVIOR IN DISASTER 208 (1970).

83hirley A. Murphy, The Conceptual Bases for Disaster Research and Intervention, in PERSPEC-
TIVES ON DISASTER RECOVERY, supra note 73, at 13. In the wake of a disaster, survivors alternate
between periods of hypervigilance, hyperactivity, and affectivity, on the one hand, and emotional
numbness, avoidance, and defensive denial, on the other. Don M. Hartsough, Measurement of the
Psychological Effects of Disaster, in id., at 34.
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poor, but disaster survivors are a far more numerically and temporally contained
group.®® Thus, somewhat ironically, a significant factor in the public’s generos-
ity toward disaster victims is its perception that the calls on that generosity will
be limited.

Third, because the stakes in disasters are so conspicuously high, they stimu-
late the unusual political dynamics associated with tragic choices. In particular,
they prompt middle-class voters to adopt an egalitarianism that temporarily re-
jects many modes of allocation on which our society ordinarily depends. Alloca-
tion through the market, for example, systematically favors the affluent. This
may be acceptable where the allocation concerns routine housing amenities —
spacious quarters, a pleasant yard and garden, and the like — but far less so when
it is survival in a disaster. Even those persons that do not regard wealth as an
invalid basis for allocation under other circumstances may be troubled by its
correlation with race in the wake of a disaster: allowing African-Americans to
suffer and die disproportionately becomes unacceptable even if it results from
relief was allocated on a nominally race-blind basis.®®

Finally, disasters bring sudden, dramatic downward social and economic
mobility.*” Receipt of disaster relief often sensitizes the acute poor to the prob-
lems of the chronic poor.%

2. The Political Dynamics of Relieving Acute Poverty

This confluence of factors changes the character of political struggles in the

succeeding months.®® Because they rivet the public’s attention,® disasters pro-

®|n this sense, disasters play a role similar to that of the fall holiday season in concentrating con-
sciousness of suffering, if not the suffering itself, into bundles small enough to feel manageable to
the general public. People contribute to holiday food drives and help cook Thanksgiving dinners to
be served to the homeless not because they seriously believe that low-income people are not hungry
and homeless during the rest of the year but because those limited tasks seem achievable while the
task of ending that suffering is too daunting and a coherent definition of a more substantial partial
response is elusive.

%Exclusionary behavior typically declines in the wake of a disaster. TIERNEY, ET AL., supra note
59, at 110.

8"FOTHERGILL, at 53.

®|d., at 98-103. This egalitarianism, however, has its limits. To the limited extent that disasters do
submerge distinctions of power and status, those lines re-emerge quickly during the recovery
period. Id., at 74-78. Middle-class disaster victims often seek to distinguish between themselves
and the chronic poor, emphasizing that their situation is temporary. Id., at 95, 97. Stigmatization
of welfare during normal times causes victims to feel shame when they receive relief after a
disaster. Id., at 80-85.

8The Dust Bowl disaster’s effects lasted so long that they produced an unusual degree of popular
political response. William C. Pratt, Rethinking the Farm Revolt of the 1930s, in AMERICANS VIEW
THEIR DuST BowL EXPERIENCE 325-34 (John R. Wunder, et al., ed. 1999). This ranged from
radical leftists to populist movements for more generous federal assistance programs to rabid anti-
Semitism. Id., at 334-37.

®This is not to say that they universally ennoble the public: some of this attention is expressed in
morbid, voyeuristic ways. See Robert N. Strassfeld, Taking Another Ride on the Flopper: Ben-
jamin Cardozo, Safe Space, and the Cultural Significance of Coney Island, 25 CARDOZO L. REv.
2189 (2004) (describing amusement park attractions recreating the Galveston Hurricane, the Johns-
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vide an immediate opportunity for change in policy areas otherwise stalemated in
obscurity.®® Critics of the status quo try to seize these opportunities by generaliz-
ing from the disaster and urging the nation to “heed the lessons” that failings sur-
rounding the disaster taught.*

These changes, however, are only transitory. In the recovery period, secon-
dary values, such as wealth, status, and comfort, regain primacy.” Newspapers
rapidly lose interest in disasters as dramatic events give way to prosaic rebuilding
efforts.”® The established order’s apologists therefore emphasize the exceptional
nature of the disaster and try to hasten its disappearance from the collective
consciousness.

Thus, those favoring more generous treatment of low-income people gener-
ally try to prolong and expand the heightened egalitarianism the disaster engen-
dered and to broaden skepticism that the market or the ordinary functioning of
the political process will treat low-income people fairly. In particular, they try to
enact relief policies that eschew many of the limitations and conditions that
hobble existing anti-poverty programs.” They then try to persuade middle-class
voters that the tragic choices that the disaster renders in stark relief are of a type
with those afflicting the hungry, the homeless, and the uninsured on a daily basis.
Champions of racial justice, in turn, try to memorialize the insights that market

town Flood, and crowded, burning tenements).

®ISpecial interest groups and politicians long have exploited disasters to highlight issues of
importance to them or to gain favorable publicity. CHARLES E. FRITZ & J.H. MATHEWSON, NAT’L
ACADEMY OF SCIENCES, CONVERGENCE BEHAVIOR IN DISASTERS: A PROBLEM IN SOCIAL CONTROL
58 (1957); see JoHN W. KINGDON, AGENDAS FOR CHANGE 187 (2d ed. 1995) (arguing that political
change occurs only at the confluence of three streams of inputs, one of which is public attention).
2The lessons can be about private as well as public law. See Jed Handelsman Shugerman, The
Floodgates of Strict Liability: Bursting Reservoirs and the Adoption of Fletcher v. Rylands in the
Gilded Age, 110 YALE L.J. 333 (2000) (tracing the adoption of strict liability tort standards to a
series of disasters, including the Johnstown Flood of 1889). Moreover, those seeking to teach these
lessons may have policy agendas quite distinct from relief of human disaster victims. See Phillip
M. Bender, Restoring the ELWHA, White Salmon, and Rogue Rivers: A Comparison of Dam Re-
moval Proposals in the Pacific Northwest, 17 J. LAND RESOURCES & ENvVTL. L. 189, 207 (1997) (in-
voking the disasters resulting from the failures of the Johnstown and St. Francis dams in support of
environmentalist proposal to restore rivers’ natural flow).

%James D. Thompson & Robert W. Hawkes, Disaster, Community Organization, and Admini-
strative Process, in MAN AND SOCIETY IN DISASTER 282 (George W. Baker & Dwight W. Chapman,
eds., 1962).

%HARRY ESTILL MOORE, ET AL., NAT’L ACADEMY OF SCIENCES, BEFORE THE WIND: A STUDY OF
THE RESPONSE TO HURRICANE CARLA 126 (1963); James Dao, Louisiana Sees Faded Urgency in
Relief Effort, N.Y. TiMES , Nov. 22, 2005, at A16.

%The most striking example of this sort of proposal in the wake of Hurricane Katrina was S. 1716.
Co-sponsored by the Republican Chairman and Democratic Ranking Member of the Senate
Finance Committee, this legislation would extend federally-financed health insurance to all low-
and moderate-income people in the affected areas without regard to Medicaid’s usual rules relating
to age, health, or family status. The Finance Committee reported out this measure, but Senate
Majority Leader Frist and Senate Budget Chairman Gregg prevented it from coming to the floor.
Had it passed, it would have provided an important precedent for national health insurance.
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allocations have disproportionate racial impacts, particularly where access to
capital is crucial to successfully competing.®® To succeed, both groups must
persuade the electorate that the egalitarianism of the post-disaster period can be
transplanted without the resulting demands on society becoming unmanageable
or destructive to popular non-egalitarian principles, such as market allocation.

In particular, they may argue that disasters demonstrate the continued value of
the concept of social insurance, with the rest of the country intervening to relieve
the affected states’ burdens. Although critics have invoked moral hazards to
attack other kinds of social insurance, these concerns have far less impact on
disaster relief policy. This attitude is in part a function of the more compassion-
ate post-disaster climate. In part, however, it reflects the defensible conclusion
that allowing individuals to suffer the ill-effects of their miscalculations in one
disaster are unlikely to have any compensation in terms of savvier future perfor-
mance because individuals typically do not assume they will be in similar cir-
cumstances again. Both the compassion and the skepticism about the practical
consequences of theoretical moral hazards can inform debates on social insurance
generally.

Opponents of government interventions against poverty and racial injustice,
on the other hand, will seek to slow action, waiting for the public’s attention to
wander.”” The proceduralist model gives opponents of broader reform the means
to do this. They emphasize all of the ways in which conditions surrounding the
disaster differ from those at other times. They will try to focus electorate’s atten-
tion on relief projects narrowly on the particular disaster to keep them from
drawing broader parallels. They also will try to give the public something to do —
follow the plight of individual disaster victims, volunteer, and donate their per-
sonal funds — as alternatives to political activism.®® They seek out and highlight
ceremonies, anniversaries, or other arbitrary points at which the disaster response

%See MELVIN R. OLIVER & THOMAS M. SHAPIRO, BLACK WEALTH/WHITE WEALTH: A NEW PER-
SPECTIVE ON RACIAL INEQUALITY 91-125, 175-94 (1997) (finding racial disparities in wealth are far
greater than those in income). The greater wealth of whites in the gulf coast states allowed them to
purchase housing on higher ground, to pay for features making it more storm-proof, to stockpile
more supplies, and to purchase reliable vehicles assuring them of the ability to evacuate. Affluent
people’s preference for living on high ground, with appealing views, also protected them dispropor-
tionately from other disasters, such as the Johnstown flood when a dam suddenly broke and washed
away the mining communities in the valley below. See DAvID G. MCCULLOUGH, THE JOHNSTOWN
FLooD 100 (1968); WILLIS FLETCHER JOHNSON, HISTORY OF THE JOHNSTOWN FLooD 15, 32-34
(1889). Possessing superior communications technology sometimes enables more affluent persons
to receive greater advance warnings of impending disasters.

Vulnerability to small-scale medical and economic disasters similarly depends on wealth and,
thus, implicitly on race. Competitions for jobs and for admissions to educational programs simi-
larly reward accumulations of human capital. Applying the same version of egalitarianism to these
problems that middle-class voters freely embrace in the wake of disasters could transform the
debate about affirmative action.

%7E J. Dionne, That Was a Short War on Poverty, WAsH. PosT, Oct. 14, 2005, at A19.
9B3ee Part 111.C, infra.
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period can be declared complete® and warn of widespread social disruption if re-
lief policies are allowed to linger in effect. These arguments do not have to ulti-
mately persuade; it suffices that they slow down policymaking enough to outlast
the heightened public concern.

The political struggles after a disaster exposes severe poverty are an acceler-
ated version of those over relief of chronic poverty. Because most of low-income
people’s political champions are middle-income people with little direct know-
ledge of poverty and a host of other interests, anti-poverty activists must strike
quickly to convert benevolent sentiments into law when public attention turns to
poverty. Unfortunately, the breadth of participation that the procedural model
prizes is inconsistent with expeditious policymaking.

I11.  The Proceduralist Model’s Failure to Protect Low-Income People
Before and After Hurricane Katrina

Long before Katrina, the proceduralist model’s clumsiness and ineffectuality
were plain to those willing to see. First, it had proven largely incapable of ad-
vancing significantly low-income people’s position. Highly participatory, but
thoroughly unproductive, debates among low-income people’s sympathizers
killed President Nixon and Carter’s progressive welfare reform proposals.'®
Similar divisions squandered the opportunity to make meaningful gains through
the Family Support Act of 1988.1* The liberal Food Stamp Act of 1977"% and
the conservative Omnibus Budget Reconciliation Act of 1981'% patched the main
ambiguities in the food stamp and welfare statutes, respectively, effectively end-
ing the era of court-driven expansion low-income people’s rights. Goldberg’s
fair hearing process did not open the system to recipients’ ideas; it spurred the
system to ossify around rules that, although often insensitive, were well-suited to
quasi-judicial application. What progress was made for low-income people over
the past few decades was largely made in obscure, highly un-participatory places:
President Nixon pushing the Supplemental Security Income program through
Congress,'® farm state members growing the Food Stamp Program, number-
crunchers creating and expanding the earned income credit, and a handful of
insiders with mastery of congressional budget procedures phasing in vast
expansions of the Special Supplemental Nutrition Program for Women, Infants,
and Children (WIC) and Medicaid.

More alarmingly, the proceduralist model proved incompetent even at protect-
ing the modest aid low-income people already had. States’ disinterest allowed
real welfare grant levels to collapse in the inflation of the 1970s. Deep cuts in

%See DORIS A. GRABER, MAss MEDIA AND AMERICAN PoLITIcs 143 (5th ed. 1997).

1000 LDRED REIN, DILEMMAS OF WELFARE PoLicY: WHY WORK STRATEGIES HAVEN’T WORKED 61
(1982); VINCENT J. & VEE BURKE, NIXON's Goob DEeD (1974).

0%pyh. L. No. 100-485 (1988).

102pyb. L. No. 95-464 (1977).

103pyb. L. No. 97-35 (1981).

1%4BURKE & BURKE, at 188-204.
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means-tested programs paid for massive tax cuts in the early 1980s and mid-
1990s. Only a tiny fraction of recipients improperly denied or terminated from
public benefits requested fair hearings, and most of them lost.'®

Prior to Katrina, however, the model’s defenders could claim an unfriendly
political climate as an excuse: no model, they argued, could protect interests as
unpopular as those of low-income people. Although careful analysis of public
sentiment finds that claim badly overstated, it was enough to forestall close
examination of proceduralism’s faults. Since August 29, 2005, however, that ar-
gument has been smashed as surely as the press-board houses on the Gulf Coast.
The proceduralist model’s clumsiness before the storm proved lethal for many
hundreds of vulnerable people. And its inability to articulate clear substantive to
which a sympathetic but distractible public might attend squandered a wonderful
opportunity to make lasting change and left hundreds of thousands of low-in-
come people in even more desperate circumstances than they had experienced
before.

This Part chronicles the proceduralist model’s failures before and after Hurri-
cane Katrina struck the Gulf coast. Section A shows how more affluent policy-
makers’ lack of understanding of low-income people’s circumstances can lead to
disastrous policies even where intentions are noble. This was evident both in the
failure to evacuate low-income people before the hurricane and in the persistent
diaspora of evacuated people since. The proceduralist model’s deliberate am-
bivalence about the relative importance of various substantive interests exacer-
bates low-income people’s vulnerability to middle-class people’s misapprehen-
sions. Section B shows how another central feature of the proceduralist model —
the desire to involve as many levels of government and private institutions in
possible — further undermined the protection and relief of disaster victims. Fin-
ally, section C shifts the focus away from what the proceduralist model attempts
to do and onto what it does not do: value and protect many of the kinds of
ephemeral interests that collectively provide much of the security that low-in-
come individuals and communities enjoy.

Running throughout all of these discussions is another chronic defect of the
proceduralist model. Building new ad hoc programs in response to each situation
largely wastes the knowledge and decision-making that was allocated to design-
ing each prior program. It is likely to mean that the new program will take
longer to implement even though it may be very hurriedly designed. This haste
is likely to sacrifice several important substantive values, compounding the prob-
lems that the delay itself caused.'®

A. Sensitivity Problems

In the relief of both chronic and acute poverty, the proceduralist model as-
sumes a far greater degree of consensus than in fact exists. This mistake is un-

%pavid A. Super, Are Rights Efficient? Challenging the Managerial Critique of Individual
Rights, 93 CAL. L. Rev. 1051, 1086-89 (2005)[hereinafter “Super, Efficient Rights”].
%Dpavid A. Super, Discretion and Disaster (forthcoming 2007).
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derstandable: few are prepared to seem heartless enough to condemn relief of
disaster victims, and not many more will declare indifference to the plight of the
poor, especially low-income children. Suggesting that someone secretly harbors
such views seems insulting. Accordingly, decisions to initiate disaster relief ef-
forts, and the norms that guide those efforts, receive little explicit discussion.*’

Political forces generally suffice to get disaster relief efforts underway. The
absence of explicit norms guiding those efforts is more problematic: officials are
expected to provide reasonable accommodation of low-income people, but what
is “reasonable” remains opaque. Compounding this problem is the discretionary
procedural model’s reliance on administrators to identify the nature and severity
of needs largely ad hoc. The process of accommodation thus depends on offici-
als’ understanding of, and empathy for, the vulnerable people being accommo-
dated. This has been a continuing difficulty for persons with disabilities: even
where policymakers advert to some disabilities by installing wheelchair ramps or
Braille signs, they ignore others requiring different kinds of accommodation.*®
More generally, a failure of empathy has led courts to develop an array of doc-
trines that sap the accommodation requirement of much impact.’®® Similar diffi-
culties plague accommodation-based anti-poverty strategies: they depend on the
ability of politicians and regulators — mostly middle-class, white, male, and
healthy — to understand the conditions of impoverished people, many of whom
live in very different kinds of communities, face the pressures of mothers raising
children on a shoestring, or are infirm.

Failures of empathy need not be the products of malice or even indifference:
the New Orleans officials that left public transportation and para-transit out of
evacuation plans were elected by low-income people and vulnerable to defeat for
failing to serve that community.™® Nor is physical integration alone a sufficient
remedy, as valuable as it is.” In much of New Orleans, people of very different
incomes lived in close proximity, yet severe disparities in purchasing power led
to disparities in access to transportation. Low-income people’s homes also were
likely to be the least resilient against harm, and low-income renters lack access to
many kinds of disaster aid that are helping more affluent homeowners and
businesses rebuild or relocate. Similar disparities in income are likely to result in

Y70nly relatively recently have the norms underlying efforts to relieve chronic poverty received
explicit discussion. Even this conversation is often obscured by each side attributing extreme posi-
tions to its adversaries.

1%8Braille signs do little for individuals with limited hearing. Lift vans may be neither necessary
nor sufficient to transport persons with severe developmental disabilities.

1%samuel R. Bagenstos, The Future of Disability Law, 114 YALE L.J. 1, 34-43 (2004).
0conversely, upper-income people may feel strongly about aiding the unfortunate. BRUCE A.
ACKERMAN, SOCIAL JUSTICE IN THE LIBERAL STATE 268 n. 21 (1980). On the other hand, indiffer-
ence does seem to play a significant role: long before Hurricane Katrina, the National Academy of
Sciences had warned that people without reliable cars was a major concern in evacuating threatened
areas. TIERNEY, ET AL., supra note 59, at 96.

MDeRRICK BELL, AND WE ARE NOT SAVED: THE ELUSIVE QUEST FOR RACIAL JUSTICE 125 (1987).

26



disparate impacts of other kinds of disasters.

Even if some middle- or upper-income policy-makers recognize a need, re-
sponding to it requires both fiscal and decision-making resources; if either is un-
available, the need will go unaccommodated. To provide an accommodation re-
quires a host of subsidiary decisions about the nature and implementation of the
accommodation. If it is regulatory, an enforcement apparatus must be construc-
ted or co-opted and claims for exemptions must be decided. If it is a specialized
transfer program, policy-makers must decide what level of income is so low that
accommodation is required, whether distinctions will be made between the
“worthy” and “unworthy” poor and, if so, what those distinctions will be. The
risk of moral hazard must be addressed separately for each accommodation.

All of these many decisions must be reopened if needs or political circum-
stances change. This renewed debate requires further resources, as does the im-
plementation of any resulting policy changes. Each debate that ends in a com-
promise is likely to produce more inefficient complexity and to increase further
the incidence of gaps and duplication in coverage. Liberals may nonetheless
welcome these debates if they are fixated on making incremental progress, no
matter how slight, and believe they can prevail with technical arguments.'? Con-
servative activists similarly may not mind this inefficiency if they think they can
prevail with economic and moral arguments.

This section examines two catastrophic failures of sensitivity to low-income
people in connection with Hurricane Katrina. Subsection 1 documents the failure
to move quickly to evacuate vulnerable people from New Orleans. Subsection 2
shows that government doing equally badly under far less time pressure when it
comes to helping displaced people find permanent homes. .

1. The Failure to Evacuate New Orleans

The failure to evacuate one hundred thousand or more people from New
Orleans severely exacerbated the suffering and loss of life that Katrina caused.
Although a handful of persons with full agency chose to remain out of bravado,
the vast majority faced severe obstacles to leaving. Many were extremely low-
income people that lacked reliable cars, money for gas, or the resources to sur-
vive somewhere outside of the disaster area. Others were people with disabilities
physically or mentally incapable of moving on their own.

Key city officials, from Mayor Nagin on down, were well aware that 100,000
people lacked the means to evacuate themselves.® The City’s disaster plan
declared that “[a]pproximately 100,000 Citizens of New Orleans do not have
means of personal transportation.”*** It tacitly admitted the lack of plans for

25ee Super, New Moralizers, supra note 10, at 2046-48 (criticizing liberals’ over-confidence in
their facility with technical arguments).

1135 Rep. No. 109-322, at 154 (2006).

4CiTv oF NEW ORLEANS COMPREHENSIVE EMERGENCY MANAGEMENT PLAN 11 (2005)[hereinafter
CEMP), available at
http://msnbcmedia.msn.com/i/msnbc/Components/Interactives/News/US/Katrina/docs/City%200f
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helping these people: “[s]helter assessment is an ongoing project.”*** Similarly,
the regional disaster plan offered only the vague promise that “school and muni-
cipal buses will be used to transport evacuees who do not have transportation.”*!®
Although the City’s chief of emergency preparedness had identified the lack of
contracts with transit providers as a problem more than a year earlier, little was
done to prepare to fulfill this commitment.*’

Being intellectually aware that 100,000 people lacked their own transportation
is not at all the same thing as empathizing with them. More affluent people have
reserves of financial and social capital that they can call upon in desperate situ-
ations. They may have difficulty putting themselves in the place of people living
hand-to-mouth at best, many of whom lack any such reserves. For example, even
after the disaster, media accounts and official reports largely have failed to note
that the number of people stranded in New Orleans was undoubtedly far greater
than it otherwise would have been had the hurricane struck a few days later, after
Social Security, SSI, welfare checks, and food stamp allotments arrived at the
beginning of the month.**® Some criticized FEMA for failing to provide for mak-
ing gas available people who had exhausted their monthly budgets.*** FEMA
insisted that “that is a horrible path to go down” and insisted that, if anyone
should provide such aid, it would be state or local governments.’®® This sort of
debate, to which no widely accepted norm provides a clear answer, is emblematic
of the consequences of the reasonable accommodation approach in particular and
proceduralist anti-poverty law in general.

2. Displaced People

Katrina wiped out substantial low-income communities across the Gulf
region. Mississippi lost 95% of its public housing stock and 45,000 homes.'*
Four in five dwellings in East Biloxi were destroyed.’” Two-thirds of Biloxi
homeowners, primarily low-income people, lacked flood insurance.*?® Long after
the disaster, less than one-eighth of the residents of lower Plaquemines Parish
and the East Bank had returned.'®

The elimination of low-income communities in the Gulf region after Katrina
bears striking resemblance to the dispossession of Native Americans from their
lands earlier in this country’s history. Low-income communities in the Gulf
region faced many serious problems before Katrina. The locations to which the

%520New%ZOOrIeans%ZOEmergency%ZOPreparedness%20-%20Hurricanes.pdf.
Id.

1850UTHEAST LOUISIANA CATASTROPHIC HURRICANE FUNCTIONAL PLAN 78 (2004).

175 Rep. No. 109-322, at 114.

1184 Rep. No. 109-396, at 106 (2006).

1914, (quoting testimony of Rep. Gene Taylor of Mississippi).

12014, (quoting testimony of Michael Brown).

2L/AILL, at 4.

122|d.

123|d.

124p1pA & GREEN, at 36.
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displaced people have been consigned since the disaster, however, have been far,
far worse. Like the Native Americans of an earlier era, the locations to which
they were removed were selected primarily because few others wanted the land.
New Orleans and Plaquemines Parrish declined to restore electrical and water
service to large low-income areas;*® under FEMA rules, this prevented residents
of these areas from having trailers on their land and resulted in residents of these
communities becoming the primary residents of FEMA’s trailer parks.'?

The typical FEMA trailer offers just 240 square feet for a family.*?’ FEMA
established its sites in undesirable areas, such as at the edge of a major commer-
cial airport,*?® and in remote areas with little access to jobs, public transportation,
or other important services.”® The unemployment rate in June 2006 for evacuees
that were not living in their pre-Katrina homes was 25.9%, while it was 5.9% for
those living in their pre-Katrina homes

More than one in five school-age children in these parks either was not in
school at all or had missed at least ten days of school in the past month.**
Nearly half of these children’s parents feared for their safety in the trailer parks;
only one in five did in urban Louisiana before the disaster.”®* The incidence of
depression and anxiety among children in trailer parks quadrupled from pre-
disaster levels, with asthma, developmental delays, and other illnesses showing
sharp increases as well.® Overcrowding caused many of these illnesses.™** The
lack of medical services prevented many of these parents from obtaining
treatment for their children.”* On a wide range of measures of physical and
mental health, children in FEMA trailer parks fared significantly worse even than
other people in the disaster area.’*®* Their parents’ health, too, seriously
deteriorated, with fifty-three percent of women and thirty-one percent of men ex-
periencing clinical psychiatric symptoms.*® With few pre-disaster mental health
facilities open or accessible, however, less than one in five of these women has

125|d.

126D AvID ABRAMSON & RICHARD GARFIELD, COLUMBIA UNIV., ON THE EDGE: CHILDREN AND
FAMILIES DISPLACED BY HURRICANES KATRINA AND RITA FACE A LOOMING MEDICAL AND MENTAL
HEALTH CRisIS 12-13 (2006).

12\/AILL, at 4.

2814,, at 5.

1291d., at 5, 18; Mark Waller, Parish is in No Hurry to Clear Trailer Clusters; Officials Get Few
Complaints, TIMES-PICAYUNE, Jan. 24, 2007, at 1.

130 ABRAMSON & GARFIELD, at 3.
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1¥2pavip ABRAMSON, ET AL., COLUMBIA UNIV., THE RECOVERY DIVIDE: POVERTY AND THE
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(2007).
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received counseling.™*” As much as anything, the loss of the communities they
had had before the disaster weighs on these people.**®

Columbia University researchers concluded that “those with the least ... are
increasingly jobless and isolated in dismal trailer parks.”** Among people that
ended up in the trailer parks, the share with salaried income dropped from sixty-
five percent to forty-five percent.*® Even among this disadvantaged group, the
losses were not evenly shared: over half of displaced people in Mississippi with
pre-disaster salaries below $10,000 saw their wages drop or disappear compared
with only fifteen percent of those with pre-disaster incomes of $20,000 or
more.** Public assistance receipt, however, did not offset this loss in employ-
ment, leaving many displaced families in dire straits.*** Without incomes, they
were wholly dependent on FEMA. When FEMA stopped paying for propane
tanks for their trailers, they had to do without heat.**?

This isolation and disempowerment was not evenly shared. Some 79% of
FEMA trailer park residents were African-American, compared with 49% of dis-
placed people in private trailer parks."** Virtually all of the public housing resi-
dents denied the opportunity to return to their homes in New Orleans are African-
American. A year after the disaster, two-thirds of all single-mother-headed fami-
lies had not returned to the New Orleans area.'* A year after the disaster, half of
East Biloxi’s population, including most of its low-income Viethamese immig-
rant community, were still living in trailers.**® African-American evacuees were
almost five times more likely to be unemployed than white evacuees.'*’ Anec-
dotal accounts suggest that these numbers had improved only modestly by the
hurricane’s second anniversary.

About three in five displaced people in FEMA trailer parks hoped to return to
their former communities.®® Nonetheless, in February 2007, a year and a half
after the disaster, at least 37,500 people remained in these dismal trailer parks.*®
Some one to three hundred thousand people are projected to never be able to
return, including eighty percent of the city’s African-American residents.™
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Those that relocated to other cities fared only modestly better. FEMA’s wel-
ter of rapidly changing rules restricting aid resulted in cutoffs of three-quarters of
families before they had received all of the housing aid Congress authorized.*
Vietnamese-speaking displaced people were unable to understand FEMA’s re-
quirements and as a result often did not receive aid."™ Less than half of the fami-
lies displaced from public housing projects in New Orleans are receiving housing
assistance elsewhere.”® And a year after the disaster, a quarter million displaced
people were still in Texas as well as one hundred thousand in Georgia.'>

That government provided evacuees emergency shelter but has been unable to
move beyond that to help them rebuild their lives shows the severe limitations of
an anti-poverty regime depending on the empathy of elites. Highly visible suf-
fering — families out in the elements — stimulates a response. The physical,
psychological, educational, and economic effects of prolonged isolation in
remote trailer camps, and the loss of informal networks that supplied numerous
goods and services that low-income people cannot afford to purchase, are too
subtle, and too far outside policymakers’ experience, to resonate. Some “get it,”
but not enough to bring cloture, or even urgency, to debates over whose responsi-
bility recovery efforts should be.

B. Decentralization Issues

Hurricane Katrina has widely been portrayed as a failure on all levels of gov-
ernment as well as some major charities. It ended Louisiana Governor Blanco’s
political career, began the plummet in President Bush’s popularity, exposed mas-
sive incompetence in New Orleans’s government, and led to purges at FEMA
and the American Red Cross. Yet although these officials’ failings were quite
real, this fault-finding had limited practical value. This is true in part because
disasters in any given location are sufficiently rare event that the state and local
officials presiding over the next were likely to be different in any event.

In addition, some of the critical failures resulted from misunderstandings or
disagreements about which public or private entity bore responsibility for a parti-
cular function. The proceduralist model tends to analyze anti-poverty work on
the basis of inputs, valuing broad participation and expressions of concern, rather
than outputs realized by people in need. As such, it tends to favor broad diffu-
sion of responsibility within both the public and private sectors. This spreading
of responsibility, rarely allocated by clear, widely accepted principles, all but
ensures that crucial needs will be lost in the shuffle.

MARSHALL L. Rev. 499, 506 (2006); MANUEL PASTOR, ET AL., RUSSELL SAGE FOUND., IN THE WAKE
OF THE STORM: ENVIRONMENT, DISASTER AND RACE AFTER KATRINA 4, 9 (2006). The permanent
displacement from New Orleans is so racially skewed that the city’s African-American population
is projected shrink from two-third of the total to scarcely half that share.
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Hurricane Katrina provided a striking, but hardly unusual, example of this
problem. Subsection 1 shows how our unprincipled insistence on devolving re-
sponsibility to state and local governments lacking the sophistication and resour-
ces to meet vulnerable people’s needs compounded the disaster. Subsection 2
then examines this country’s preference for private charitable aid to the poor over
governmental programs in the context of disasters.

1. Reliance on State and Local Governments

Much of suffering after Katrina was the predictable result of localism. Devo-
lution draws much of its impetus from the general American preference for mini-
mizing governmental intervention: localities are thought to be the least active
level of government. Thus, localism tends to increase the likelihood of inac-
tion.™> Assigning responsibility for a task to local government may be a plaus-
ible compromise when we are divided about whether that task should be per-
formed at all, but for activities such as disaster planning and relief about which a
broad consensus exists, it risks just the kind of indecision and inaction that
obstructed New Orleans’s planning for hurricanes and its inept evacuation
efforts. Whatever the shortcomings of political appointees in FEMA and other
federal agencies, their line staff had far more experience responding to disasters
that state or local officials in any one place could. City and state officials had
more preparation than most, including a major practice exercise the year before.
At the crucial moment, however, key officials hesitated to recommend an evacu-
ation and to take steps to help those too poor or too sick to leave.

Hurricane Katrina’s aftermath also demonstrated the distributional inequities
devolution tends to produce. To be sure, the federal government made major
contributions to the costs of rebuilding. The expectation that it work through
state and local governments in that effort, significantly undermined the value of
its contributions. To avoid an obvious moral hazard, giving states responsibility
for making anti-poverty policy requires that they bear substantial financial
responsibility for the policies selected. That, however, tends to negate the
existence of a primary federal responsibility for low-income people’s problems.
The normative basis for treating poverty as a state or local responsibility even in
ordinary times is dubious: poverty is not distributed among states evenly,
randomly, or even significantly in proportion to the wisdom of public policies.
In the wake of Katrina, however, this stubborn insistence on state and local re-
sponsibility generates a host of quite insoluble problems. The Bush Administra-
tion’s insistence until recently that states and localities match some federal funds
made disproportionate amounts available to relatively lightly affected areas,
whose revenues could support the match.'*®

Moreover, poorer localities, such as New Orleans, had fewer financial re-
serves and less appeal to long-term lenders. They could not maintain local ser-
vices when their tax revenues collapsed after Katrina. New Orleans lost $168

5\Wright & Rossi, Politics, supra 71, at 48.
1%8paul Krugman, Katrina All the Time, N.Y. TIMES, Aug. 21, 2007, at A15.
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million in revenue and laid off 3,000 employees. These included many building
inspectors,™’ making it difficult for residents to obtain rebuilding permits. Pro-
hibitions on rebuilding within the 100-year flood zone effectively rendered sev-
enty percent of East Biloxi’s Vietnamese community ineligible for Community
Development Block Grant funds for rebuilding.™® States increased the regressiv-
ity of disaster relief programs by reducing or denying aid to people without pre-
disaster flood insurance, who are disproportionately low-income.’® Thus, little
progress has been made on restoring large swaths of New Orleans while disaster
aid funds have helped build luxury apartments in Tuscaloosa, over a hundred
miles inland in Alabama,'® a state whose storm damage was confined to coastal
area and far less pervasive than that in Louisiana and Mississippi.

Even within the proceduralist model’s own terms, the recovery and rebuilding
after Katrina have been abject failures. With low-income people disproportion-
ately still displaced from their communities, they lacked meaningful opportuni-
ties for input on those policies.’® Nor was the apparent local control altogether
real. Because the federal government offered to pay a higher share of the cost of
infrastructure repairs and improvements,'®® states had incentives to skew their
limited resources towards brick and mortar projects.

2. Reliance on Private Charities

Participation in charitable work has long been an important way for people to
build the civic ties that hold communities together and promote other kinds of
pro-social behavior.'®® Accordingly, Americans traditionally express a prefer-
ence for flexible, ad hoc community responses to disasters relief."** Some argue
that this justifies a reduced governmental role.®® This echoes a broader trend
outside the disaster context: shifting the pursuit of public values that cannot be
expressed in economic terms to private charities, particularly with regards to
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social services for low-income people.*®

The aftermath of Hurricane Katrina and other disasters, however, illustrates
several dangers of anti-poverty policy’s reliance on private charities. Private
charities are both inefficient and ineffective at delivering disaster relief as
compared with the government. Second, relying on private charities to relieve
both acute and chronic poverty causes serious distributional inequities. Finally,
when private charities are given the role of a large adjudicatory bureaucracy, they
tend to lose the community-building characteristics that cause us to gravitate
toward charities.

Yet in each case, the proceduralist model of anti-poverty law proves ill-equip-
ped to acknowledge, much less remedy, the problem. The proceduralist model
has no affirmative claims with regards to efficiency. Instead, it treats efficiency
losses as the inevitable consequences of procedural safeguards; it recognizes that
those losses can sometimes be sufficiently severe to warrant abandoning those
safeguards. The proceduralist model is agnostic as to distributional concerns,
assuming that the political process can be counted upon to produce satisfactory
results. And its espousal of dignitary interests as an alternative justification for
expanding procedural rights leave it vulnerable to arguments for the community-
building power of private charities.

a. Charity and Inefficiency

The inefficiency of relying upon private charity for relief of acute or chronic
poverty is its most apparent shortcoming. The cheapest way to raise money for
any public project is through taxes. Even the most efficient charity must spend a
far higher portion of its receipts fundraising than does the government. Those
costs tend to be understated through the exclusion of the value of many in-kind
contributions, such as air time for public service announcements and volunteers’
time.

Moreover, the government has far better information about the nature, extent,
and location of need. Private charity’s ability to distribute, and particularly to
raise, resources depends heavily on the mass media. This is highly problematic
for several reasons. Disaster-ridden communities may resent news media, inves-
tigative bodies, or relief groups publicizing the disaster to motivate donors.*®’ In-
deed, some media coverage of a disaster can interfere with relief and recovery ef-
forts.*® Competition for finite donor funds drives primary disaster relief organi-
zations to haggle over which should receive more credit for its work.’®® As the
potential for donations becomes apparent, secondary organizations may search
for ways to adapt their strengths to meeting the problems of the disaster.!’® The
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media inevitably misses a great deal of need in less accessible or less photogenic
places while overemphasizing real but finite need in other places. Thus, for
example, the media cyclone surrounding the September 11 attacks led to numer-
ous, wholly useless, blood drives despite the fact that those attacks left only a
tiny number of people living but injured.

One could appeal to the media to improve its performance in this area, but
whether that is either feasible or desirable remains unclear. Journalists’ are not
trained to assess disasters or to determine the best methods of delivering relief.
Even if they were, the recipients of their dispatches — donors in distant areas — are
ill-equipped to interpret those assessments and allocate their contributions ac-
cordingly, much less to determine which charities are most trustworthy and effec-
tive.” Where relief is needed in more places than the media can cover in scarce
air time or column space, those needs that do receive coverage may be met, or
even more than met, while others are ignored. And even if all of these problems
could be overcome, assuming this role distracts the media from other vital func-
tions — particularly holding public officials accountable — that others cannot read-
ily meet.

Properly understood, relief of the suffering has many of the characteristics of
a natural monopoly. It is heavily dependent upon networks to gather resources
and information about suffering and to match those resources to that suffering.
The volume and complexity of this information may be difficult or impossible to
organize through external interactions among separate entities.'”® Disaster relief
also requires identifying and deflecting opportunists seeking to abuse the relief
without imposing undue burdens on those in genuine need. These activities are
characterized by steadily declining marginal costs. Government provision there-
fore is likely to be the most efficient means of meeting most needs.

b. The Distributional Consequences of Reliance on Private Charity

Government’s deference to private charities for disaster relief also has dis-
turbing distributional consequences. Donors with the most resources will steer
their contributions to charities that appear to be serving people with whom they
can identify, which are likely to be those of a similar race and ethnicity and those
that appear to have living a similar lifestyle before the disaster.'”® In addition, the
supply of donations is only modestly elastic. For each additional dollar contri-
buted to disaster relief, donors may trim their personal savings and consumption
some but also reduce their giving to other causes. Those most inclined to donate
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to relieve human suffering after a disaster also are likely to be among the donors
of other groups aiding vulnerable people. Reports that non-disaster-related chari-
ties suffered drop-offs in donations after the Indian Ocean tsunami and again
after Hurricane Katrina seem to confirm this concern.

One of the federal government’s costliest responses to Katrina was through
tax preferences.'’* Many of these only applied to extremely wealthy individuals
who otherwise would have reached the ceiling on deductible contributions.*”
Relatively little of these benefits of these tax preferences appear to have reached
Katrina’s victims; most obviously, people whom the disaster threw out of work
have no taxable against which to take deductions.”® The cost of tax preferences
for wealthy developers, however, swelled the oft-cited figures for the total cost of
federal contributions to disaster relief, helping to persuade the public that either
the problems of the Gulf Coast had been solved or that any failure to do so was
due to governmental incompetence rather than the lack of funds.

Reliance on private charity to provide the most vital forms of relief cannot be
justified as the best way of serving those in need. It may reflect a “small is beau-
tiful”*’" sensibility or a nostalgia for an imagined time when problems and their
solutions could be found within a small community. Alternatively, it may reflect
a norm against taxation that is so strong it applies even to taxation in support of
activities, such as disaster relief, that are widely acknowledged to be important
and necessary. Put another way, the anti-taxation norm exists not just to con-
strain the government from forcing an individual to contribute to activities with
which she or he substantively disagrees but also to serve a dignitary purpose of
allowing the individual to be the one that decides to make contributions to efforts
that she or he supports. In the particular case of charitable responses to disasters,
it can be presumed that individuals feel a sense of moral uplift from making vol-
untary donations that they lack from paying taxes or even forming part of a
political majority that demands a governmental response. They also may feel
that their donations are a form of social insurance premium because donees are
implicitly bound to reciprocate;'”® in the current climate of skepticism about
government, paying taxes to support actual social insurance programs provides
no similar confidence.

c. Charities and Community Spirit

The persistence of the wasteful and inefficient charitable model of disaster
relief raises at least two important questions. First, is the moral argument against
being taxed even for concededly laudable purposes such a high imperative that
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society at large should pay for it with the considerable inefficiencies — and
disaster victims should pay for it far more dearly? Much of law is a debate
between efficiency and values alleged to be so important that they transcend
efficiency.’™ In recent decades, liberals most commonly have been those argu-
ing for disregarding economic efficiency in favor of other social values. Here,
however, the tables are turned. Advocates of a strong public response can fairly
ask whether, in the face of such dire need, the aesthetic values charity serves are
important enough to justify the extra suffering that results from unmet need and
misallocations of resources.

Second, can social conventions change sufficiently to generate a degree of
pride and satisfaction from supporting relief efforts politically that approaches
that achieved through individual donations? The higher value we place on finan-
cial donations over political support is surely a social construction. Modifying
that construction so that more people could feel satisfaction through building a
just society would eliminate considerable dead-weight economic loss. It also
would have great advantages for long-term social cohesion. It therefore seems
important to determine why we value private virtue so much more than public
virtue.

Part of the answer seems to be that private giving seeks not only to alleviate
suffering but also to recreate a sense of community. The Red Cross, like the fed-
eral government, is a sprawling organization with a vast payroll composed, no
doubt, of the about same mix of good, bad, and mediocre employees as the fed-
eral civil service.® It has, however, carefully cultivated the image of individual
volunteers helping individual disaster victims, something the government has
failed to do. Donors to the Red Cross can identify with its volunteers and im-
agine that supporting those volunteers financially is the next best thing to person-
ally providing aid. Not only has the government failed to provide many images
of aid-giving that can prompt similar identification, but its news coverage often
gives a sharply contrasting image. Its greater openness makes its misallocations
of resources more accessible to the media, yielding the misimpression that it is
far less efficient than private charity. Precisely because it is judged on efficiency
of results rather than integration into a community, it tends to turn away volun-

teers;'® private charities may divert many or most volunteers into make-work

1%Super, New Moralizers, supra note 10, at 2087.

80| fact, the Red Cross’s failures in Katrina’s wake were strikingly similar to some of FEMA’s.
See Stephanie Strom, President of Red Cross Resigns; Board Woes, not Katrina, Cited, N.Y.
TIMES, Dec. 14, 2005, at Al (describing criticism).

181 Although much of the public assumes that volunteer labor, because it is free, is a valuable re-
source that can contribute to effective relief. In fact, most activities crucial to disaster relief, like
other activity creating economic value, have significant economies of scale. Moreover, capital,
both human and physical, can dramatically improve the productivity of labor. New Orleans did not
need a bucket brigade to deal with its flood; it needed expert civil engineers to maintain and patch
its levees and to repair massive pumping stations. In addition, the out-of-pocket costs of labor
often pale compared to the costs of organizing the enterprise. Those costs rise with the number of

37



jobs, but they still honor the desire to become personally involved.

Relieving a major disaster, however, is a huge and complex job. And pre-
cisely because they have fewer resources than the government, private charities
must be even more fastidious about whom they aid. The Red Cross repeatedly
has aroused deep resentment in disaster-stricken communities when, after the
first wave of relief, it begins to ask questions required to means-test further
aid."® Charities, even those with large bureaucracies such as the Red Cross, have
less experience protecting the integrity of aid funds than public welfare agencies.
It therefore should not be surprising that the Red Cross both suffered false claims
and delayed needed aid with ill-designed verification requirements.**®

C. Undervaluing Non-Monetized Property Interests

President Bush declared a national “commitment ... to help the citizens of the
gulf coast to overcome this disaster, put their lives back together, and rebuild
their communities.”*® He broadly pledged to “restore all that we have cherished
from yesterday.”*®

Restoring the stricken areas’s social fabric is of special importance to low-
income people. Their assets are likely to be disproportionately non-monetizable.
This is true both because their absolute stocks of monetizable assets are relatively
low and because their material poverty has compelled them to seek social alterna-
tives for meeting needs others address with money. In a stable, established com-
munity, an individual will learn over time which of her or his neighbors have
need for her or his talents and can be expected to barter for them. Reputation in
such a community may be crucial: bartering child care services, for example, is
far more difficult with strangers. Reputation also can help small business find
reliable spot labor and desperate people find emergency employment.

The destruction of low-income communities in the region did not end with the
storm and floods. The small businesses that helped sustain these communities
failed in large numbers. New Orleans lost twenty-seven percent of businesses
overall but forty-two percent of those with five or fewer employees.® In
September 2005, 791 Louisiana employers had mass layoffs; 113 Mississippi
employers did the same that month. Throughout the region, an additional 358
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mass layoffs had occurred by December.’® Unemployment rates remain high

long after the disaster.’® Even before the recent credit crunch, one in ten home-
owners in the area was facing foreclosure, a rate far in excess of the national
average.'®

Public services vital to impoverished families have remained battered. New
Orleans has only half of the schools and thirty percent of the child care centers it
had before the storm.’*® East Biloxi has had no low-income child care programs
at all since Katrina."" Less than half of New Orleans’s public transit routes are
back in operation, with service unreliable on many of those.'%

Mayor Nagin explicitly proposed to rebuild the affluent areas of New Orleans
first.’ Increasingly, evidence suggests that large low-income communities may
never be re-established. Major developers working closely with the mayor de-
clared that low-income would not return because they could not afford to do so in
the new environment redevelopment was creating.® Land speculators are buy-
ing up much of the land on which low-income communities stood for future de-
velopment.™®  Similarly, reconstruction in East Biloxi has focused on putting
tourist hotels, casinos, and parks on land that low-income Vietnamese and Afri-
can-American communities once occupied.*®®

Congress appeared to have addressed this concern by allocating $10.4 billion
through the Community Development Block Grant (CDBG) for rebuilding
homes, with the majority earmarked for low- and moderate-income people.”” A
year later, however, only eighteen of the 77,000 homeowner applicants had
received any money.”® By February 2007, 359 out of more than 100,000
applicant homeowners had received rebuilding grants.*®® The situation is only
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modestly better: only a few thousand of the 45,000 homes destroyed in
Mississippi have been rebuilt.”® HUD granted Mississippi a waiver of CDBG’s
requirement that most money help low-income people;*®* Louisiana has sought to
charge off a $200 million bail-out of a utility company to this low-income set-
aside.” Federal funds also have subsidized a car dealership in Baton Rouge, a
shopping mall in Lafayette, and a luxury hotel in Livingston.?®®

Moreover, although more than half of the people displaced from New Orleans
were renters, no money was allocated initially to help them return to the city.”*
Ultimately, some 3.5 percent of Louisiana’s CDBG funds were set aside to help
low-income renters return.?®

The destruction of housing stock along the Gulf coast has caused rents to
skyrocket, preventing most low-income families from returning without aid.”®®
Those that have often are doubling- and tripling-up with other families in small
apartments.”””  Yet far from helping, HUD and local housing authorities have
barred the return of thousands of families to public housing units that are among
the sturdiest low-income housing in the region and were only lightly damaged in
the storm.?®® Indeed, HUD is seeking tax credits to demolish 5,000 lightly dam-
aged public housing units in New Orleans — more than half of the city’s pre-dis-
aster stock — many of them on attractive real estate near the French Quarter.?*
Plans call for making only 4,000 reconstructed units of housing available for the
84,000 low-income renters that lost their homes in the New Orleans area.’*
Similarly, the East Biloxi housing authority has only 35% of its pre-disaster units
occupied.?*

Laypeople and even many lawyers are accustomed to thinking of property
ownership in absolute terms: either someone owns a particular piece of property,
or she does not. This is, of course, analytically flawed: the rights of action relat-
ing to a particular piece of property are almost always divided among several en-
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tities.”*> “There is no such thing as absolute ownership, not even in an economic
system characterized by complete private ownership. For even a system with pri-
vate ownership of scarce resources will prohibit certain actions in the interest of
the community as a whole.”*

This narrow vision of vested rights has had a profound effect on disaster re-
covery policies. Except in case of coastal erosion, disasters do not destroy fee
simple ownership of land; this limits land owners’ losses in a way not applicable
to renters. Losses of estates on that land, however, are handled quite disparately.
Heavily subsidized disaster insurance or direct transfer payments offset losses
owners of damaged or destroyed buildings face: although their wealth suggests
that they are better able to protect themselves through the market from these
losses, we often indemnify them even if they have not done so. By contrast,
recovery programs typically ignore renters’ loss of their leasehold rights. Al-
though some tenants may be quite affluent, many will have lacked the means to
insure themselves against their financial losses. Worse, while the destruction of
competing housing stock may improve owners’ market positions, it is likely to
leave renters with fewer choices and greatly diminished market power.

Stating that renters in New Orleans, East Biloxi, and other low-income com-
munities had no rights to their homes because they did not own them is as
bankrupt analytically as it is morally. The extent of their rights is a question of
public policy. Most low-income renters’ formal monetary interest in their homes
in disaster areas — the value of the unexpired terms of their leases and any rights
of renewal they may have had — pale in absolute terms. When subsidized flood
insurance reimburses landlords for their destroyed buildings and allows them to
redevelop the area for use by more affluent people, however, it frees them from
the effective encumbrances that market conditions gave their former tenants on
their property.

IV. How Anti-Poverty Law Must Change

Recognition of the proceduralist model’s deficiencies has been growing. Pro-
gressives have come to recognize that tighter legislative drafting and more con-
servative courts make liberal construction of social welfare statutes anything but
inevitable.”* Ronald Reagan’s success waging war on mythical “welfare
gueens” shattered the faith many had in widely shared benevolent norms toward
the poor and in policymakers’ openness to serious debate based on verifiable
data. Yet conservatives’ recent policymaking successes have not warmed them
to proceduralism. Some equate fair hearings with obstruction of behavioral re-
quirements and obfuscation of the moral messages those requirements seek to

convey.?

22Armen A. Alchian & Harold Demsetz, The Property Right Paradigm, 33 J. EcoN. HisT. 16
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Unfortunately, both ideological rigidity and a lack of imagination have ob-
structed creation of a new, alternative model. Anti-poverty advocates may recog-
nize that the current model is not doing well but have learned that policy regimes
are rarely so bad they cannot be made worse. Proceduralism’s successes in other
areas, such as employment, also may dampen liberals’ inclination to criticize it
for failing low-income people. Some conservatives have little interest in any
model of anti-poverty law while their more moderate colleagues have feared that
a more substantive approach to anti-poverty law will lead to a political auction
that conservatives cannot win and the nation cannot afford.

Section A shows how rapidly the political imperative to address poverty dissi-
pated in the aftermath of Hurricane Katrina. Because anti-poverty law depends
on transitory expressions of public concern rather than on-going interest group
pressure to produce significant initiatives, the inability to find proposals that
could advance under these circumstances dooms it to an accelerating collapse
unless a new model can be found. Section B then suggests what that model
might look like. In short, it would seek to give legal recognition to interests that
are the most vital low-income people’s well-being and that have the strongest
support in society.

A. Episodic Public Commitment

The national dialogue on poverty that Katrina was supposed to trigger quickly
disappeared.?™® Interest in the Gulf Coast generally, and in low-income people in
particular, faded rapidly. Poverty quickly disappeared from the news media,
which measured progress by New Orleans’s hotel occupancy rates during Mardi
Gras.?” The casino and condo development industries in Biloxi have returned to
almost pre-disaster levels of profitability.”®

A month after Katrina hit, the share of the public believing that this country
is divided between haves and have-nots jumped ten percentage points.”® Still,
fewer people held this view than saw no such divide; and roughly equal numbers
of people expected the government to spend too much and too little on disaster
relief.?® Researchers found that Hurricane Katrina did little to expand public
awareness of poverty because most of the public already was aware and most of
the rest is ardently opposed to acknowledging poverty in this country.””* The

ALREADY ACHIEVED MAJOR SUCCESSES: A HOUSE REPUBLICAN ASSESSMENT OF THE EFFECTS OF
WELFARE REFORM 27 (1999)

ZAllen G. Breed, Post-Katrina Dialogue on Poverty Fizzles, S.F. EXAMINER, April 1, 2006, at Al.
2Erin A. Kaplan, Blacks Must Continue Righteous Anger, ALBANY TIMES UNION, Mar. 3, 2007, at
A9.

218 £ PipA & GREEN, at 20.
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biggest change in public opinion was a deeper skepticism that government could
help.???  Although Katrina’s aftermath hardly provides a fair test of what govern-
ment could do, it certainly does support a pessimistic view of what it did do.

To be sure, some continued to cite Hurricane Katrina as reason to redouble
efforts to fight poverty.?”® Clearly, however, the prime opportunity to seek last-
ing change passed: even when control of Congress turned over in 2006, placing
representatives of extremely low-income districts in key positions of power,
major anti-poverty initiatives appear nowhere on the policy agenda.

Anti-poverty activists have correctly regarded the collapse of the post-Katrina
debate as an ominous sign for the anti-poverty agenda generally. As Lawrence
Bobo noted, a “sense of obligation to help victims of natural disaster has been
important to major political reform efforts of the past. ... In particular, the
analogy made to natural disasters, which carried the clear moral obligation for
society to help those in need, was often an element of the case for new policy
designed to alleviate the hardship of an economic disaster.”?** Seeing the
political system incapable of designing a meaningful response to poverty even
after a disaster of this scope should also impel conscientious conservatives?® to
action: it certainly suggests that the assault on what they regarded as programs’
excesses may have gone too far and that a substantive approach to anti-poverty
law is unlikely to be dominated by the left.

The inability to formulate a viable change in anti-poverty policy to respond to
this outpouring of public sympathy demonstrates the bankruptcy of the proce-
dural model that long has organized that policy. Indeed it does so more
definitively than the reverses suffered in the early 1980s and mid-1990s. With a
core element of anti-poverty policy’s political constituency being sympathetic
but distracted and ill-informed middle-income people, and with anti-poverty
policy having increasingly become identified with only one of the two political
parties, periodic reverses are difficult to avoid. The inability to advance despite
the overwhelming public sympathy following Katrina suggests that anti-poverty
policy will keep ratcheting down: it can deteriorate, but its structure is too de-
crepit to sustain meaningful expansion. A better model is urgently needed.

B. Mixing Proceduralist and Substantive Advocacy: Lessons from the

Environmental Movement

That anti-poverty law’s overwhelming reliance on proceduralism was far from
inevitable can be seen by tracing the environmental movement’s development
over much the same time. To be sure, the two causes differed in significant poli-

22| £: PipA & GREEN, at 20..
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22gee Super, Quiet Revolution, supra note 22, at 1377 (describing conservatives’ efforts to expand
the Food Stamp Program in 2000-02).
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tical and legal dimensions. Environmentalism primarily sought regulatory inter-
ventions to redistribute resources; the anti-poverty movement’s aims were pri-
marily fiscal. Environmentalists could sell more of their agenda to middle-class
voters on instrumentalist grounds, although both movements relied primarily on
altruism to motivate their supporters. Environmentalists were more directly
threatening to powerful private interests, but anti-poverty advocates were facing
strong race-based passions. Nonetheless, both were seeking ways to convert
popular sentiment into on-going legal structures at very much the same time.
Their divergent courses therefore prove instructive.

In early 1970, both movements won vast new proceduralist opportunities.
The National Environmental Policy Act (NEPA) provided the means to force
public agencies to consider the environmental consequences of their actions.??®
Weeks later, Goldberg provided a parallel requirement of closer scrutiny for
decisions terminating people from public benefits. In both cases, the required
reviews were hoped to enlighten, or shame, officials into making more sensitive
decisions.??’ This emphasis on participation and reasoned debate implied a con-
sensus about norms that in both instances was largely illusory. Both anti-poverty
advocates and environmentalists eagerly set about enforcing these new proce-
dural rights.

Both groups also won landmark cases finding broad frights in vaguely-written
statues: King v. Smith,”® implying a prohibition on state-designed eligibility
conditions in a requirement that aid be paid promptly to all eligible individuals,
and Citizens to Preserve Overton Park v. Volpe,”® implying a requirement that
the government show extraordinary reasons for routing highways through parks
in the Administrative Procedure Act and some vague highway legislation. These
cases offered the prospect of finding some substantive statutory rights without
winning new legislation. The prospects of converting procedural rights directly
into substantive ones, however, proved short-lived in both fields. Shortly after
Goldberg, Dandridge v. Williams®*° slammed the door on substantive constitu-
tional anti-poverty rights. Not long afterwards, the Court first discouraged and
then, in Stryker’s Bay Neighborhood Council v. Karlen, " rejected attempts to
review the substance of environmental decisions through the environmental im-
pact statement (EIS) process.

This left new action by Congress as the only likely source for new substantive
rights. Recognizing this even before NEPA’s limitations became manifest, en-
vironmentalists negotiated with the Nixon Administration to win enactment of
the Clean Air Act later in 1970. That legislation heralded a series of important

228R1CHARD J. LAZARUS, THE MAKING OF ENVIRONMENTAL LAW 68 (2004).
27gee e.g., Kleppe v. Sierra Club, 427 U.S. 390, 410 n. 21 (1976).

228392 U.S. 309 (1968).
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substantive environmental statutes that largely transformed the model of environ-
mental law away from proceduralism.”®* By contrast, liberal anti-poverty advo-
cates allied with right-wingers to kill President Nixon’s Family Assistance Plan,
foreclosing opportunities for major substantive anti-poverty legislation for many
years. That left them to develop hearing rights and to try to coble together minor
initiatives from federal, state, local, and charitable sources to address poverty.

Challenges to EISs and litigation under the APA continued, but they shared
environmentalists’ time with suits to compel issuance of substantive environmen-
tal standards under the Clean Air Act, the Clean Water Act, and other substantive
environmental legislation.”®®* Environmentalists consistently lost challenges to
EISs that made it to the Supreme Court,®* and in 1978 the Supreme Court
unanimously quashed APA litigation seeking to broaden environmentalists’ parti-
cipatory rights in Vermont Yankee. By then, however, environmentalists had
transformed themselves into net consumers of substantive regulations.”® They
lost a battle in Vermont Yankee, but the Court’s reduced tolerance for procedural-
ism advanced the broader environmental agenda by denying their opponents im-
portant means for blocking new substantive rules. Had environmentalists relied
as heavily on proceduralism as low-income people’s advocates did, Vermont
Yankee and the continual defeat of major EIS challenges might well have left
them just as sclerotic and ineffectual. Their adoption of a far more substantive
model — and their recognition that sharply divergent norms made thorough con-
sideration of a problem no guarantor of a favorable result**® — allowed them to
continue making progress on many fronts even when their confirmed opponents
controlled the executive branch.

C. Toward a New Model of Anti-Poverty Law

The most effective model of anti-poverty law would combine substantive and
procedural elements, with each performing a distinct function. Property rights —
and substantive law more generally — are the means by which society remembers
commitments it made at an earlier time. Procedural rules help ensure against er-
rors in applying those substantive rules, either due to carelessness or because
some of those wielding power reject the substantive rules. Put simply, property

22| pzpRUS, at 69-79.
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rights deal with forgetfulness; proceduralism deals with carelessness. Both are
persistent problems in society’s treatment of low-income people. The episodic
nature of public awareness of the plight of low-income people makes substantive
rights” memory function crucial; the pervasive tendency to stereotype and trivial-
ize them creates a need for reliable procedures. Proceduralism can substitute for
substantive rights only if claimants have the means to present a cogent case if
given the chance and if office holders can be relied upon to respond appropriately
once they understand the circumstances. Any thought before Katrina that either
of these conditions was met surely must have been removed by now.

The ideal time to have adopted such a model of anti-poverty law was the early
1970s. Elite and public opinion, although problematic in many regards, still gen-
erally accepted some pivotal norms that since have become hotly contested. On
the other hand, the very presence of that partial consensus likely lulled advocates
and courts into believing it was sufficiently robust that it could assure appropriate
decisions if issues received proper consideration.

This section considers how anti-poverty advocates can, belatedly, achieve the
kind of balance between procedural and substantive norms that environmentalists
have maintained. Subsection 1 suggests that procedural rules for making deci-
sions concerning public benefit programs should be assessed based on the sub-
stantive merits of the results they achieve rather than their participatory character.
Subsection 2 sketches how adapting existing concepts of property law might
provide a new structure for anti-poverty law. It also surveys the obstacles that
current, highly procedural, property rights theories have encountered to date.
Finally, to demonstrate the potential of extending property rights to protect low-
income people’s fundamental interests, subsection 3 offers several examples of
how that could have aided Hurricane Katrina’s survivors.

1. A Substance-Oriented Proceduralism

Goldberg v. Kelly’s vision of individual welfare recipients holding admini-
strators accountable for callous decisions has inspired generations of legal
scholars. That vision, however, rested on several key assumptions. Perhaps most
important of these was that free legal services would be sufficiently available to
low-income people to pursue all meritorious cases — or at least enough that eligi-
bility workers could not assume their actions would go unreviewed. With civil
legal services undergoing a historic expansion in the years leading up to Gold-
berg, this was not an unreasonable assumption. In fact, however, both funding
for legal services and their willingness and ability to take public benefits cases
has declined dramatically in the years since. Today, only a trivial fraction of
public benefits claimants have access to legal services, with whole states effec-
tively having no representation available.?*’

With claimants left alone to identify when agencies have violated the volumi-
nous, complex legal rules governing public benefit programs, to assert those

Z75yper, Efficient Rights, supra note 105, at 1093-95.
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rights against eligibility workers with sweeping discretion over their lives, and to
make out their cases to overworked hearing officers, it should come as little sur-
prise that only a tiny fraction of those with legitimate claims sought fair hearings
and that most of those lost.?®® Moreover, even those rare victories had little effect
on program administration: whatever modest psychological effect losing a fair
hearing might have was more than counterbalanced by the very tangible effects
that flowed from counter-entitlements, audit systems designed to discourage
overpayments of benefits.?*

Were the goal maximizing the provision of aid to eligible, needy people rather
than maximizing participation, such heavy reliance on unrepresented claimants
would be unlikely. Advocates and administrators in Tennessee demonstrated
something better was possible in creating Customer Service Reviews (CSRS).
The CSR system employed masters level social workers to review the case files
of every cash assistance recipient proposed for termination for non-financial rea-
sons. They also attempted to contact those recipients by telephone — calling both
during the day and at hours when working recipients might more likely be home
— to learn more about the circumstances of the alleged procedural or behavioral
violation leading to the proposed closure. These reviews found approximately
one-third of all proposed terminations facially unsupportable and prevented the
recipients from being terminated. Although they only reached half of the affec-
ted recipients, they found additional errors, or were able to secure compliance, in
another third of those cases, leaving the overall reversal rate at roughly fifty
percent.?*

Although offering far superior substantive results to fair hearings, CSRs have
no legal standing. Indeed, a subsequent Tennessee administration eliminated
them to save money. With two-thirds of their reversals coming in cases in which
no one reached the claimant, they are a poor fit with the procedural model’s
participatory emphasis.

On the other hand, their appeal is not limited to liberals. Conservative Repub-
lican Governor Don Sundquist established CSRs; moderate Democratic Governor
Phil Bredenson terminated them to help pay for other social initiatives. They
operated within the framework of the behavioral rules the state established for
cash assistance recipients, and a large fraction of the resolutions they achieved
was by obtaining compliance: for example, when the state was sanctioning a
recipient for failing to attend a series of meetings for which she had no child care,
CSR workers would authorize child care subsidies and reschedule the meetings.
By reducing the number of erroneous procedural denials resulting from behavi-
oral requirements, CSRs ameliorate one of anti-poverty advocates’ major con-
cerns about those requirements, bringing the positions of the moderate left and
moderate right closer.

284, at 1086-89.
29d,, at 1097-117.
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2. Beyond Proceduralism: Toward a New New Property

More than three decades later, commentators and law school casebooks con-
tinue to regard the Court’s recognition of the “new property” as a pivotal blow
against poverty.?* The Court had prohibited federal and state governments from
conditioning voting rights,?* some crucial elements of a criminal defense,?* and
certain family rights®** on the ability to pay. In other respects, however, it im-
posed no duty on the government to protect low-income individuals’ access to
basic services, even where the results were either particularly sweeping®*® or par-
ticularly ironic.*® The Court also largely applied its lowest level of scrutiny to
inequities in programs targeting low-income people.?*’” Goldberg v. Kelly,2* and
the new property generally, were seen as a compromise, preserving the policy-
making control of the political branches while improving the quality of
adjudications to shield low-income people from particularly capricious with-
drawals of aid. Conceived more grandly, it afforded low-income people’s depen-
dence on government employment and benefits some of the same respect that the
law long had afforded more affluent people’s dependence on real estate, stocks,
bank accounts, and other interests held in the private sector.?*

a. The Promise of Property Rights

The appeal of pursuing this parallelism with the affluent is obvious. Conceiv-
ing of low-income people’s claims on society as property rights, albeit of a non-
traditional form, fits better with the federal constitution’s emphasis on negative
rights®® and avoids some difficult line-drawing problems that would result from
treating these claims as some form of personal rights. Property rights, and their
constitutional protection, insulate the affluent from the effects of occasional
electoral setbacks. Low-income people dependent on public benefits lack that
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protection: immediately after winning an election, these programs’ critics can
implement deep cuts, putting the basic necessities of life out of reach for many.**
That these programs may someday be restored is cold comfort for those trying to
house, feed, and obtain medical care for their families in the short run.

Many would argue that this disparity is acceptable, even desirable, because
dependence on traditional property rights is normatively superior to dependence
on public benefits. Even if one accepts this view, however, the on-going vulner-
ability of a large segment of the population has significant political and economic
consequences. Lacking the independence from the state’s whims that Locke de-
scribes as a key attribute of property ownership, low-income people can less af-
ford to vote on non-economic issues, be it social policy or the integrity of parties
or candidates. Moreover, advocates for low-income people have sought to lock
government into providing assistance to replicate some of the stability that comes
with true property rights. This explains much of the political appeal of public
housing projects over housing vouchers despite persistent maintenance problems
and frequent isolation from jobs: the elimination of tens of thousands of
vouchers is but an appropriations bill away, while bricks and mortar persist.?*?

This dichotomy between discretionary and durable public benefits can be seen
in the disaster context as well. When legislatures and administrations want to
lock in the rights of the affluent, they can do so by contract. Because affluent
people can easily afford to evacuate, their greatest risk in hurricane is damage to
their physical property. Heavily subsidized flood insurance contracts ensure that
homeowners need not depend on the political process for help rebuilding. Low-
income people face both personal peril and property damage in a disaster yet
neither help evacuating nor restoration of lost homes and property are covered by
contracts: low-income people are entirely dependent on the political process to
protect their interests after a disaster. One might argue that low-income people’s
interests are not the kind the market ordinarily insures. Yet the private market
also will not insure homeowners in coastal areas against floods; the political pro-
cess has decided both to assume much of the cost of their rebuilding and to lock
that commitment into contract.

For more than a decade, people concerned about poverty across the political
spectrum have been enamored with asset-building strategies as an alternative to
income maintenance for fighting poverty. After Hurricane Katrina, President
Bush declared that “that ownership is a way to counter poverty.””* These plans
actual accomplishments have been quite modest: not surprisingly, those poor
enough to have trouble affording the basic necessities lack the surplus income to

BIcf, Goldberg v. Kelly, 397 U.S. 254, 262 (1970)(citing such deprivation as the basis for im-
posing procedural rights around the termination of welfare).
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save much. Nor do they represent the break with public subsidies that many con-
servatives seek. These schemes’ popularity, instead, can be traced to their bor-
rowing the form, and some of the substance, of property rights.

b. The Failure of Proceduralism’s Approach to Property Rights

On neither a functional nor a theoretical level has the current, highly proce-
dural, version of property rights for low-income people proven terribly success-
ful. These failings are on-going,”* but they become particularly acute in the
wake of a disaster. Although government may succeed in providing emergency
shelter to displaced persons, it typically does little to help restore them to per-
manent housing, much less permanent housing with the intangible benefits of
community they had before the disaster.?

First, the proceduralism of the new property is more a vehicle for transmuting
one form of capital into another than it is a means of increasing the net well-
being of low-income people. Those with sufficient human capital to navigate
public benefit programs’ application processes successfully on their own and to
advocate for themselves effectively in a fair hearing could prevent terminations
of benefits that contravened programs’ stated rules. Overall, however, lack of
information and advocacy skills prevented all but the tiniest fraction of low-
income people from challenging questionable terminations of their public
benefits.”® The Goldberg system’s relative disuse, the lack of consequences for
eligibility workers found to have denied benefits improperly, and the growth of
elaborate audit systems imposing very real consequences for errors in the other
direction sapped it of any meaningful deterrent effect.”®’ The right to a pre-
termination hearing did not apply to many of the most vulnerable low-income
people: those with no aid making initial applications.®® Nor could it confront
policymakers with so much as a speed bump when they stripped away en masse
the benefits upon which low-income people depend.?®® Yet most of the same
factors that render the political process incapable of protecting low-income
people from unfair deprivations of individual property also inhibit the creation of
such interests and their preservation for all low-income people. Although

%4Questions about the wisdom of this substance-for-procedure trade are not new. See, e.g.,

Richard B. Stewart & Cass R. Sunstein, Public Programs and Private Rights, 95 HARV. L. REv.
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Goldberg’s implicit assumption that the political branches would ensure the
availability of subsistence benefits of some type was reasonably given the
expansion of those programs in the preceding thirty-five years, subsequent events
have demonstrated its fallacy.”®

Because disaster relief is, by definition, a new benefit for those affected, con-
ventional procedural due process analysis is of little help to those seeking it.
They thus dramatize the general point that the importance of program creation,
design, application processing, and preservation far outweighs that of individual
terminations.  Individual terminations of disaster relief would be subject to
procedural constraints, but by far the largest number of terminations come when
the government closes relief programs down, a process immune to due process
scrutiny. The initial round of sympathy that follows disasters likely will assure
that some benefits are offered, but low-income people’s lack of political capital is
likely to cause these programs to end before the need for them is fully met. Even
while the programs operate, to the extent that they provide administrative
flexibility,?®! the benefits any individual or family receives often will depend on
advocacy skills.

Second, efforts to protect what low-income people have as property often
collides with the resistance of more affluent legislators, administrators, and
judges to adjudicating seeming trifles.”®> Spending more on litigation that the
value of the property under dispute seems irrational, yet the value of most low-
income people’s property will not approach those costs. Goldberg explicitly
relied on welfare benefits’ importance to recipients in requiring fair hearings; six
years later, Mathews v. Eldridge®®® purported to consider the relative importance
of disability benefits to recipients in determined the scope of due process
protection to apply, although it was far too optimistic about the availability of
alternative benefits. On the other hand, assessing a deprivation in terms of its
practical importance to the particular individuals upon whom it is inflicted may
seem inconsistent with the concept of property, which presupposes a monetary
value.

Overall, low-income people have faced an uphill struggle getting judges, who
may spend more on a single suit than the monthly poverty line for a family of
four, to appreciate that seemingly insignificant property becomes vital when it
constitutes a large share of what an individual or family has.?®* The neglect of

260geg, e.g., Super, Quiet Revolution, supra note 16, at 1274-85 (describing the circumstances
leading to the 1996 welfare law’s sweeping withdrawals of aid from low-income people); Sylvia A.
Law, Ending Welfare as We Know It, 49 STAN. L. Rev. 471 (1997) (same).

%lgee, e.g., 7 U.S.C. § 2014(h)(1) (2000) (authorizing policy-making for disaster relief that does
not comply with the Administrative Procedure Act).

%25ee, e.g., Hudson v. Palmer, 468 U.S. 517 (1984)(declining to find deprivation of prisoner’s
personal property); Parratt v. Taylor, 451 U.S. 527 (1981)(same).

%6324 U S. 319 (1976).

%%5ee, e.g., U.S. v. Kras, 409 U.S. 434 (1973) (assuming that low-income people have substantial
amounts of discretionary income with which to pay bankruptcy filing fees).
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low-income people’s interest in their former rented residences, and of the
difference in value between FEMA trailers remote from sources of value and
displaced persons’ former homes, however decrepit, exemplifies this difficulty.
The Court’s treatment of the social context of property has been similarly selec-
tive, failing to recognize the inchoate values of living in a socially agreeable
community®® and being respected in that community,®® both goals that it has
recognized are important aspects of more affluent people seek to accomplish
through property ownership.?’

Finally, without a clear substantive theory of the role property rights might
play in the protection of low-income people, courts have been inconsistent in
when they recognize the economic context of property rights. Courts have in-
voked a private business’s economic ties to the surrounding community — parti-
cularly the inevitability that it would employ large numbers of people — to justify
governments’ exercise of eminent domain powers on behalf of that business®®®
and to permit uses that otherwise would be nuisances.”®® On the other hand, they
have ignored the economic symbiosis between landlords in low-income areas and
their tenants, treating the value of the landlords’ property as independent of the
tenants whose inability to afford better housing is essential to making the
landlords’ rental of decrepit buildings economically viable.

3. How Stronger Property Rights Could Help Katrina’s Survivors

Property rights could protect many kinds of interests. Any particular regime’s
distributional impact depends in significant part on whose holdings fall most
heavily within the zone it seeks to protect. For example, rules allowing exclusive
ownership of land but not of bodies of water protect farmers, but not fishers,
from the tragedy of the commons, benefiting entrenched farmers and interloping
fishers. Thus, recognizing legal rights in government employment and public
benefit programs redistributed wealth toward those people that depend for large
fractions of their incomes from those sources.

Low-income people have less financial wealth. As a result, non-economic
wealth, particularly that from community, is proportionately more important. An
affluent parent may rely on its wallet for child care while a low-income parent
may depend on a network of nearby family and friends for the same service.

%65gee Berman v. Parker, 348 U.S. 26 (1954) (upholding condemnation of low-income communities
to make way for private businesses in urban renewal project).

266500 Paul v. Davis, 424 U.S. 693 (1976) (finding no liberty interest in one’s reputation).

%75ee Village of Belle Terre v. Boraas, 416 U.S. 1 (1974) (upholding single-family zoning that ef-
fectively barred college student renters to preserve the placid community homeowners desired).
Anyone doubting the fervor of middle-class people’s devotion to the value of community as an in-
cident to property ownership need look no further than the outpouring of anger that followed the
Court’s extension of Berman v. Parker to the condemnation of middle-income communities in Kelo
v. City of New London, 125 S. Ct. 2655 (2005).

%8Kelo; Poletown Neighborhood Council v. City of Detroit, 304 N.W.2d 455 (Mich. 1981),
overruled by County of Wayne v. Hathcock, 684 N.W.2d 765 (Mich. 2004).

%9Boomer v. Atlantic Cement Co., 257 N.E.2d 870 (N.Y. 1970).
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Emptying the affluent parent’s bank account and removing the low-income
parent from her or his community thus may have equivalent effects in depriving
them of this and other important services. The fact that our regime of property
law guards against the former far more zealously than the latter raises serious
questions of distributive justice. The same sorts of arguments Goldberg relied
upon to give low-income people procedural rights more nearly approaching those
of the affluent could justify expanding substantive rights to provide more
comparable protections in this manner.

This subsection identifies five ways in which concepts already present in pro-
perty law could be expanded to help low-income people wrenched from their
communities in the wake of Katrina recover some of what they lost. With the
possible exception of the final proposal, none of these are subject to the standard
objection that recognizing sweeping property rights for low-income people will
sap work incentives: they simply are not that sweeping.

A second common objection to creating property rights in existing arrange-
ments is that they tend to ossify policy: they obstruct necessary cutbacks in cur-
rent rules and deter policymakers from creating new ones that they may not be
prepared to set into stone. This may be true to a point, but it hardly differs from
the common law property regime, which can punish kind-hearted lenience with
prescriptive rights and which can increase the transaction costs of removing a
valuable asset from an inefficient user. In both cases, the values of security and
stability that the rights protect can fairly be argued to outweigh any problematic
incentives.

a. Recognizing Weak Property Interests

Even in procedural due process, the definition of which property rights are
protected has proven continuously problematic. Part of this results from the
Court’s difficulty in ridding itself of the distinction between rights and
privileges.””® Perhaps even more importantly, however, the courts have had great
difficulty deciding how much of the legal, social, and economic context that
gives rights their meaning should be included in the definitions of rights.
Although the Court separates procedural constraints from substantive rights when
analyzing the property interests of middle-income government employees,?’*
lower courts have allowed legislatures to avoid creating property rights in public
benefit programs with limitations that are substantive in name only.”> The
courts also have recognized value in relatively fragmentary interests in property
when ownership is divided.?”® Yet the law largely ignores the leaseholds of low-

20patricia M. Wald, Government Benefits: A New Look at the Old Gifthorse, 65 N.Y.U. L. REv.
247, 260 (1990).

2"'Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532 (1985).

225ee e.g., Holman v. Block, 749 F.2d (4th Cir. 1986) (accepting congressional designation of a
requirement of periodic reapplications for food stamps as creating distinct entitlements); Jerry L.
Mashaw, Dignitary Process: A Political Psychology of Liberal Democratic Citizenship, 39 U. FLA.
L. Rev. 433, 436-38 (1987).

23ty of Palm Springs v. Living Desert Reserve, 82 Cal. Rptr. 2d 859 (Cal. App. 1999); Ink v.
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income families.

In various settings, we recognize weak property interests that some parties
may be empowered to defeat but that others still must respect. Finders of lost
property must yield to the original owner but have rights sufficient to make
claims against third parties. Although a party to a contract at will has no right to
continue the relationship once the other party wishes to end it, but she may none-
theless sue third parties for tortiously interfering with that relationship.?”* Em-
ployees at will who may be fired for no reason at all may not be discharged for
asserting collective rights; tenants at will similarly may not be evicted in retali-
ation for asserting their legal rights.?”® Therefore, the fact that tenants at will and
those on short leases generally might not have been able to protect their homes
against their landlords’ desire to evict them does not mean that they lack interests
that should have sway against third parties, including the government.

A federal statute in a somewhat related field provides a useful framework for
thinking about how such interests might be understood. The Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970 makes most ren-
ters eligible for assistance when they move “as a direct result of” a federally-fun-
ded project involving land acquisition.”® Certainly, the position of Katrina
evacuees highlights the need for “fair, uniform, and equitable treatment of all af-
fected persons,” one of the Act’s key concerns.?’”” The Act also rejects federal
disaster relief’s overwhelming focus on bricks-and-mortar, valuing a commun-
ity’s fabric as well as its edifices: “minimizing the adverse impact of displace-
ment is essential to maintaining the economic and social well-being of communi-
ties.”?’® In stark contrast to the proceduralist model of poverty relief, the Act de-
fines a humanitarian minimum standard for housing:

(A) decent, safe, and sanitary; (B) adequate in size to accommodate the occu-
pants; (C) within the financial means of the displaced person; (D) functionally
equivalent; (E) in an area not subject to unreasonable adverse environmental
conditions; and (F) in a location generally not less desirable than the location
of the displaced person's dwelling with respect to public utilities, facilities,
services, and the displaced person's place of employment.?”

Whether the Act’s literal terms offer a basis of relief for displaced renters is
an open question. In New Orleans and other Gulf Coast communities, federally
funded rebuilding initiatives did not force most people to move initially, but
those initiatives are preventing low-income tenants from returning.®® These

City of Canton, 212 N.E.2d 574 (Ohio 1965).

ZMRestatement (Second) of Torts § 766 (1979); Huffmaster v. Exxon Co., 170 F.3d 499, 504 (5th
Cir. 1999); Imperial Ice Co. v. Rossier, 112 P.2d 631 (Cal. 1941)(Traynor, J.).

ZEdwards v. Habib, 397 F.2d 687, 690-98 (D.C. Cir. 1968).

27642 U.S.C. § 4601(6)(A)(i)(11) (2000).

21742 U.S.C. § 4621(a)(2) (2000).

2814, § 4621(a)(4).

914, § 4601(7).
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tenants might argue that the storm caused them to leave temporarily but that they
were compelled to “move[ their] personal property from” their homes due to
federally aided rebuilding plans, qualifying on that basis.?* The Act’s require-
ment that tenants be given sufficient time to find safe, affordable housing does
not apply in the case of natural disasters.”®

The implications of a special rule protecting tenants’ continuity in their homes
only after a disaster would differ considerably from a general rule applying in or-
dinary times. Imposing general restraints on landlords’ removal of incumbent
tenants likely would face challenges on takings grounds; in the disaster context,
acceptance of such a rule could be made a condition on receiving subsidized dis-
aster insurance coverage. In ordinary times, such a rule could create an ineffici-
ent market for side payments from those wishing to turn the property to a more
lucrative usage.®® In the disaster context, however, giving tenants such market-
able rights might be an efficient way of valuing the interests they have lost. It
might, however, function better as a means of compensating individual tenants
than of preserving the inchoate benefits of on-going communities.

b. Reexamining Exclusionary Housing Policies

Hurricane Katrina’s aftermath should give pause to those that reflexively call
for a stronger public role in ordering the economy, particularly land use.
Scholars long have warned that land use planning typically is not only inefficient
but also regressive.”® The classic justification for public land use planning is the
management of externalities.”® Political and economic forces tend to commodi-
tize low-income people in a highly negative manner, justifying their exclusion on
just this principle. James Buchanan conceptualized low-income people primarily
as fiscal burdens and posited that rational localities will endeavor to minimize the
number of net service users in their populations.®® Excluding low-income
people allows a municipality to increase its consumption in the form of higher
services, lower taxes, or both. Thus, standard Euclidian zoning’s emphasis on
segregating uses all too easily converts into segregating populations.?’

This vision, of course, considers only the well-being of the locality. Seen
from a broader societal perspective, it is the exclusionary policies, not the ex-
cluded people, that create externalities. In practice, exclusion is a form of public

evacuation orders.

2170 be sure, the Act is generally tied to acquisition of real property, either the displaced person’s
former home or some other property. Arguably, the rebuilding effort is one large, integrated
project involving substantial real estate acquisitions.
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good that states allow each locality to consume without regard to the costs im-
posed on others.?® This is inefficient for the state and nation as a whole.

The U.S. Supreme Court has largely kept federal courts away from this prob-
lem.?® State courts that have attempted to fashion remedies for this problem
have found it a daunting one.”® Even if one accepts that localities have a duty to
include a “fair share” of low-income people,”* quantifying and enforcing that ob-
ligation is very difficult.®®? The standard response to over-consumption of public
goods is to give someone property rights in that good that allows a market to
develop.”® The ultimate remedy in New Jersey’s Mt. Laurel litigation, which
allowed affluent suburbs to buy out of their “fair share” with payments to
disproportionately poor cities, is an example of this approach.?** In most of the
country, however, affluent municipalities remain free to adopt zoning and related
rules to shift the costs of services for low-income people onto central cities. All
that prevents a complete race to the bottom — and that preserves some place for
low-income people to live — is central cities’ frequent inability to join in the
adoption of exclusionary policies: a critical mass of low-income people that
would oppose efforts to drive them out, demand for housing in the central city is
too slack to ensure a viable alternative to population by low-income people, and
the city has too little undeveloped land for zoning to shape much of the physical
environment. The result appears stable, if hardly just.

Major economic or political changes affecting the central city can rapidly
destabilize this arrangement. A sudden increase in the demand for land in the
central city — induced by the federal government in the Urban Renewal of the
1960s, by the Olympics in Atlanta of the early 1990s, or by changes in the local
economy that give affluent people new incentives to “gentrify” the city — can
cause low-income people to be pushed out with few plausible options.

The aftermath of Hurricane Katrina is a far more extreme case. It simultane-
ously lifted all of the constraints on central cities’ exclusionary behavior: it re-
moved most of the low-income voters who would have opposed exclusionary
policies before the storm, it destroyed so much housing to radically increase the
demand for land, and it presented the city with a physical blank slate far more
susceptible to its zoning powers. The zeal with which city officials have exer-
cised these newfound powers to prevent large numbers of low-income people’s
return is vivid vindication of Buchanan’s model and stark evidence of how little
low-income people can rely on the political system to protect their interests. It

28 |Ichian & Demsetz, at 19-22.

2yillage of Arlington Heights v. Metro. Housing Dev. Corp., 429 U.S. 252 (1977); James V.
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raises questions about the wisdom of empowering central cities to act for them,
as the Mt. Laurel remedy implicitly does.

From a purely economic perspective, it makes the externality problem
significantly more severe. Although Baton Rouge and other northern Louisiana
cities absorbed some displaced people, the vast majority went to cities in other
states, such as Houston, Memphis, and Atlanta. Whatever the merits of argu-
ments that the inequities of exclusionary policies can be worked out within the
state political systems that authorize these policies, those arguments have no
application across state lines.”®> Moreover, should cities and states that took in
disaster victims suffer long-term fiscal ill-effects, people throughout the country
can expect more halting welcomes should they need refuge after a disaster.?®

Courts have been reluctant to intervene in these matters because doing so
would take authority from the political bodies. Yet even more literal takings —
those of property — generally do not require compensation where they are under-
taken to restrain externalities.”” More broadly, a higher standard of legitimacy
may be required for major decisions,*® particularly for ones setting the very
nature of the community.**

c. Vulnerable Communities as Public Trusts

President Bush declared that “When communities are rebuilt, they must be
even better and stronger than before the storm. Within the gulf region are some
of the most beautiful and historic places in America.”*® Elaborating, he
identified some physical landmarks but recognized that human communities are
what made the stricken areas truly special: “The streets of Biloxi and Gulfport
will again be filled with lovely homes and the sound of children playing. The
churches of Alabama will have their broken steeples mended and their congrega-
tions whole. And here in New Orleans, the streetcars will once again rumble
down St. Charles, and the passionate soul of a great city will return.”** He went
on to hold up New Orleans’s uplifting funereal traditions as a model to the
nation.

This suggests a broad public interest in the affected communities that goes far
beyond the private concerns of particular residents and property owners. In
recent years, courts increasingly have turned to the public trust doctrine to

250f course, exclusionary policies long have had substantial interstate effects; Mt. Laurel’s policies
likely affected Philadelphia as much as they did Camden.

ZBpresident Bush recognized that the nation has a moral duty “to ensure that States are reimbursed
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reconcile such broad public interests with private ownership.

In Hlinois Central Railroad v. Illinois, the Court held that grants of property
on the shore of Lake Michigan were necessarily revocable because it was un-
thinkable that “a subject of concern to the whole people of the state — should thus
be placed elsewhere than in the state itself.”** “[T]rusts connected with public
property, or property of a special character ... cannot be placed entirely beyond
the direction and control of the state.”* Professor Joseph Sax triggered a
modern renaissance of the public trust doctrine by suggesting that public trusts
could be impressed on privately owned property to respond to a externalities
other than the navigable waterways that were its initial object.®*

Many states, including Louisiana, have responded by expanding the public
trust concept to support a wide range of environmental regulation.*® More
broadly, the Louisiana Constitution declares that the healthful, scenic, historic,
and esthetic quality of the environment shall be protected, conserved, and replen-
ished” to advance the “health, safety, and welfare of the people.”*® Numerous
states already have extended it to cover social needs, notably beech recreation.®’
The public trust concept has protected native communities’ performance of social
customs.®® The doctrine now protects social interests as well as purely natural
ones.

Social ties are crucial to cities’ prosperity.>® Interactions over time build so-
cial capital of value to the community as a whole and very difficult to re-place.**
Conversely, other communities around the region have an interest in preserving
these communities as an alternative to having to accommodate impoverished
refugees with deep needs and few ties to, or desire to join, their communities.

Finding irreplaceable communities such as the Lower Ninth Ward and East
Biloxi are impressed with a public trust would not affect most incidents of
private ownership or owners’ ability to profit from their properties.®** It would
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not even prevent removal of some properties from the rental market. It would,
however, prevent the wholesale replacement of low-income communities with
commercial development or housing for the affluent. These restrictions could
hardly be seen as a taking: they would allow owners to continue to reap the same
returns they did before the disaster but prevent a post-disaster windfall — financed
in large part by taxpayer-subsidized flood insurance and disaster relief.

To be sure, this would represent a major expansion of the public trust con-
cept.®'? On the other hand, “[t]he public trust doctrine, like all common law prin-
ciples, should not be considered fixed or static, but should be molded and ex-
tended to meet changing conditions and needs of the public it was created to
benefit.”*** More broadly, Carol Rose has argued for the recognition of a type of
property so inherently public as to create rights “independent of and indeed
superior to the claims of any purported governmental manager.”*** “In the ab-
sence of the socializing and sociable activities that are performed on ‘inherently
public property,” the public is a shapeless mob whose members neither trade nor
converse nor play but only fight.”**> Low-income Gulf Coast residents’ diaspora
in strange cities and isolated trailer parks fits this dismal image all too well.

d. Recognizing the Value of Community

President Bush declared that the *“reconstruction vision ought to be a local
vision.”®*® Not only low-income neighborhoods in New Orleans but also areas
around Gulfport, Biloxi, and Mobile that had provided low-cost (albeit low-
quality) housing are being rebuilt to cater to tourists, gamblers, and others able to
pay more. The result is likely to be the destruction of former residents’ commun-
al ties (including friends, religious congregations, sources of informal child care,
and much more) as well as their displacement further from sources of low-skilled
employment.®*” The economic context of low-income displaced persons’ former
residences has similarly been ignored: with their former landlords freed from
economic dependence on them, these now-displaced former tenants will be
forced to double-up or otherwise bid up the rents of the remaining stock of lower-
cost housing.

Anglo-American property law long has recognized the value of neighborly
communities. Through conditions on conveyances of realty, restrictive coven-
ants, reciprocal easements, and other devices, we allow property owners to pre-
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serve valuable characteristics of their immediate communities. Indeed, the
breadth of modern zoning law, and its responsiveness to the preferences of local
landowners, effectively provides another means for property owners to preserve
characteristics of their communities that they value.

Two key factors make these tools largely unavailable to protect communities
of low-income people. First, they are limited to owners of fees in land. And
second, they generally depend on formal, written declarations affecting particular
people or plots of land. The limitation of rights to fee-holders should not have
been a serious obstacle to protecting low-income communities. Beginning in the
late 1960s, landlord-tenant law began to broaden the concept of enforceable
rights. Goldberg itself found property rights in future welfare payments that re-
cipients did not “own” in any traditional sense. And traditional property law dis-
pensed with explicit writings where tradition clearly established relationships.
Recognizing new kinds of protected customary relationships would not have
required any major conceptual leaps.

International law is well ahead of domestic U.S. law in protecting low-income
communities. Indigenous communities long have enjoyed protection against dis-
placement, even when their land is acquired in compliance with the country’s
property law. These are group, not individual rights. For example, Article 21 of
the American Convention on Human Rights protects “members of [...] indi-
genous communities within the framework of communal property.”*® These
rights, however, had been limited to groups antedating contact with Europeans
and hence had little application to most low-income communities.

In 2005, however, the Inter-American Court of Human Rights ruled in
Moiwana Village v. Suriname that the N’djuka Maroon — a community originally
formed by escaped slaves — could assert rights as an indigenous people.**® The
Court noted that the N’djuka were not indigenous to the area, having settled it
only in the late nineteenth century but found “their traditional occupancy of
Moiwana Village and its surrounding lands — which has been recognized and
respected by neighboring N’djuka clans and indigenous communities over the
years — should suffice to obtain State recognition of their ownership.”*® As a
result, “the Moiwana community members may be considered the legitimate
owners of their traditional lands; as a consequence, they have the right to the use
and enjoyment of that territory.”

These rights are not limited to fee-holders: “indigenous communities who
have occupied their ancestral lands in accordance with customary practices — yet
who lack real title to the property — mere possession of the land should suffice to
obtain official recognition of their communal ownership.”** The harm the Court

318Case of the Moiwana Community v. Suriname, Inter-Americna Court of Human Rights Series C
No. 124, at 52 (June 15, 2005), available at http://www.corteidh.or.cr/casos.cfm.
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recognized was identical to that experienced by low-income people uprooted
from Gulf Coast communities: “their forced displacement has severed ... funda-
mental ties” to the community and kin and “deprived them of a fundamental
aspect of their identity and sense of well being.”*?* A more substantive model of
U.S. anti-poverty law could well have recognized their interests as well.

e. Extending the New Property to the Rest of the Fifth Amendment

The new property failed to recognize in low-income people more than the
barest trace of the rights more affluent people derive from their property. Most
obviously, the Court’s treatment of public benefits and employment as “pro-
perty” did not even encompass the whole of the Fifth Amendment: to obtain pro-
tection under the Takings Clause, the Court still required that rights be “vested,”
defining that term to exclude most of the new property.*?®

The standard argument against extending New Property concepts from the
Due Process Clause to the Takings Clause is that doing so would freeze into
place any social welfare program ever enacted. This obviously would be unde-
sirable as some programs prove ineffectual; others prove overgenerous; still
others are designed to meet needs that fade. Indeed, a rigid prohibition on
diminution or repeal of social programs might make legislatures reluctant to
enact them in the first place.

This argument that the term “property” should mean different things in adja-
cent clauses of the Fifth Amendment relies on a caricature of takings jurispru-
dence. The Court long has accepted that deprivations of much or even most of a
property right may not be a compensable taking.*** Eight years after the Court
accepted a New Property view of the Due Process Clause, it adopted a broad for-
mula for identifying takings that considers offsetting measures.’® Thus, even
deep cuts in entitlement benefits would not necessarily be proscribed even if such
benefits were considered “property” under both clauses, particularly if the legis-
lature made some alternative provision, even a relatively modest one. The merits
of extending the new property to the Takings Clause therefore should be
analyzed in light of the policies underlying that clause.

Takings law exists in part to prevent harsh forms of redistribution in favor of
a transient political majority.**® Absent the Takings Clause, political minorities
could face devastation, and a majority could wield the threat of divestiture of
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3¢t Ashbacker Radio Corp. v. FCC, 326 U.S. 327, 331 (1945) (“No licensee obtains any vested
interest in any frequency”).

324Miller v. Schoene, 276 U.S. 272 (1928); Euclid v. Ambler Realty Co., 272 U.S. 365 (1926);
Hadacheck v. Sebastian, 239 U.S. 394 (1915). RICHARD A. EPSTEIN, TAKINGS: PRIVATE PROPERTY
AND THE POWER OF EMINENT DOMAIN 118-90 (1985); Suitum v. Tahoe Regional Planning Agency,
520 U.S. 725, 747-48 (1997)(Scalia, J., conc.).

3%penn Central Transp. Co. v. City of New York, 438 U.S. 104 (1978) (finding no taking in land
use regulation that sharply reduced the value of property when owner received transferable
development rights worth far less than the value lost).

38R1CHARD A. POSNER, ECONOMIC ANALYSIS OF LAW § 24.3, at 685 (7th ed. 2007).
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property on which the minority depends to compel the minority to accept other
oppressive measures.**’ The Takings Clause also exists to prevent the burden of
fiscal crises from being visited disproportionately on a small group rather than
through tax increases or service cuts affecting a broader swath of society.*?

Frank Michelman finds much of the justification of just compensation law in
the “demoralization costs” that will occur if members of society suffer
uncompensated takings. He defines these costs in terms of lost economic
productivity by victims of takings and their sympathizers.** He notes that
capricious takings by the political majority are more likely to produce these costs
than are random events.** A similar analysis could be applied to community-
building.

Routine modifications to, or even reformulations of, social welfare programs
do not implicate these policies. They may be implicated, however, by the whole-
sale elimination of an individual’s only means of affording life’s essentials,®"
particularly as part of “reconciliation” bills as the means of financing tax
reductions. Penn Central identified “the economic impact ... on the claimant” as
a key factor in determining whether a taking had taken place;**? this closely
parallels the “individual interest” prong of its due process analysis in Mathews v.
Eldridge two years before. This could have provided the basis for recognizing a
very bare humanitarian minimum; instead, the Court professed its faith in the
welter of ad hoc accommodations made for low-income people.**®* The Takings
Clause’s policies also suggest a flaw in the Court’s habit of comparing any chal-
lenged restrictions — even those having the effect of pressing a parent to violate
federal law or court orders — with the hypothetical elimination of programs:®*
allowing a majority to tell a minority that it must accept an otherwise-troubling
deprivation of rights on pain of losing vital interests on which it depends does
very much the same kind of damage to a free society that the Takings Clause was
designed to counter. Indeed, in more traditional contexts, the Court has con-
demned this approach as an exaction.*®*® Unfortunately, the Court’s current tra-

%271, at 684; § 3.7, at 58.

%19, §3.7, at 57.

*%rank I. Michelman, Property, Utility, and Fairness: Comments on the Ethical Foundations of
“Just Compensation™ Law, 80 HARV. L. REv. 1165 (1967).

$301d., at 1214-17.

%ICf, Lucas v. S. Carolina Coastal Council, 505 U.S. 1003 (1992) (finding a taking in regulation
that wholly destroyed value of property).

$32438 U.S., at 124.

335ee, e.g., Dandridge v. Williams, 397 U.S. 271, 291 (1970) (noting that all members of a family
effectively received some aid); Mathews v. Eldridge, 424 U.S. 319, 339 n. 12 (1976) (allowing pre-
hearing terminations of benefits because other aid might be available to terminated recipients).
3345ee Bowen v. Gilliard, 483 U.S. 587 (1987) (finding no taking in the denial of welfare to siblings
and parent of child receiving support payments limited to her or his use despite practical certainty
that those payments would be diverted to meet needs of other members of the family); Flemming v.
Nestor, 363 U.S. 603 (1960) (finding no taking in the elimination of river pilots’ jobs).

¥3Dolan v. City of Tigard, 512 U.S. 374 (1994); Nollan v. Calif. Coastal Comm’n, 483 U.S. 825
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jectory is to increase the separation between its Due Process and Takings
analyses.**®
V. Conclusion: Disasters as a Measure of a Society

“One of the most telling applications of the fundamental values of a society
can be found in how that society responds to risk, particularly risk that may result
in major losses of human life and/or property.”*’ As with so much else in con-
temporary society, the signs here are distinctly mixed. We have developed a
wealth of positive devices for promoting cooperation prospectively; the norms
they have established are strong enough to maintain remarkably high levels of
pro-social behavior even under horrific post-disaster conditions. Yet we instinc-
tively cling to clumsy, retributive retrospective adjudicatory systems, all the more
so after a disaster.

We understand disasters and disaster response better now than at any time in
our history. That knowledge has yielded a host of opportunities to prevent and
ameliorate human suffering. Yet our budgetary process is so consumed with
ideological warfare as to be incapable of funding these initiatives.

We embrace efficiency and flexibility in government that seem ideal for
responding to the unexpected challenges of disasters. Yet we so indiscriminately
postpone decision-making that many agencies become overwhelmed with options
at the crucial moment. Moreover, the very privatization and devolution that is
heralded as promoting efficient and responsive government turn out to deprive
government of the resources needed to respond expeditiously to a disaster.

Finally, disasters bring out the kindest, most altruistic impulses in people ac-
ross the country. They transcend divisions in society and suspend political rules
that otherwise hobble our responses to poverty. Yet our policy models are so de-
fective, and the legal structure of anti-poverty law is so limited, that we are un-
able to take advantage of these opportunities. Our on-going inability to settle on
a viable division of responsibility between levels of government and between
public and charitable relief compounds this problem, to the detriment of the most
vulnerable people in and out of the disaster area.

The inescapable fact is that “disasters are inherently social and political events
linked to who we are, how we live, and how we structure and maintain our soci-
ety. ... What happens in a disaster has larger implications for our understanding
of the social world and social interactions.”*® For the sake of those in the paths
of future disasters, as well as vulnerable people throughout our society, we must
heed the lessons that Hurricane Katrina taught us at such a dear price.

(1987).

38| ingle v. Chevron, 544 U.S. 528, 540-42 (2005)(criticizing earlier Supreme Court decisions that
had commingled analyses under the Due Process and Takings Clauses).
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